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MARCH, 1859. 


REVISION OF THE STATUTES OF MASSACHUSETTS. 
SECOND ARTICLE. 


In our January number, we made some comments upon 
the report of the commissioners to revise the statutes of 
Massachusetts, in respect to the general theory of expres- 
sion adopted in the report, with some remarks upon the 
substance of a few chapters of the work. 

We did not intend to recur to the subject; but its great 
importance, the discussion which it has elicited in the legis- 
lature and elsewhere, and the fact that the course which 
was suggested at the close of our article has been adopted, 
and the work referred to a committee to report at an ad- 
journed session of the legislature, induce us to make some 
further observations upon other parts of the report. 

That the revision must have cost a great amount of labor, 
and of a kind nearly as unthankful as that of criticising the 
work when done, and that the most accurate men may be 
surprised into mistakes in an extensive collation of texts, 
our readers will bear in mind. And, although to point 
out errors or supposed errors in such a work, before 
its adoption, is not only the right of any citizen, but the 
duty of every legal journal, we shall endeavor on this and 
all similar occasions, to avoid everything like want of can- 
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dor towards the work under consideration. If any un- 
prejudiced reader shall find in our former article the slight- 
est approach to an uncourteous or sneering tone toward 
the commissioners, or their report, or any hypercriticism, 
we owe it to ourselves to say that it was not intended, and 
that we regret it. 

We cannot pretend to have thoroughly examined this 
voluminous report; but, having in our former article, con- 
fined our view to a few chapters of about average difficulty, 
in this we shall take a larger range, and point out certain 

* passages in several different chapters, which appear to us 
to be open to exception. For the convenience of our 
readers we have numbered the passages. 

1. When the Revised Statutes were enacted, taxes were 
always based upon a fictitious valuation of the property lia- 
ble to assessment, and inorder to have the basis of assessment 
just and proportionate, the assessors were required to put 
down in their valuation lists, against the names of the persons 
to be taxed, the true value of their estate, real and personal, 
and the “ reduced value” of each. In 1853 the mode of as- 
sessment was changed, and all property is now required to 
be assessed at its fair cash value. The commissioners 
evidently mean to retain this mode of assessment, although 
they do not positively say so (ch. 11, $$ 23, 34); in pre- 
scribing the form and substance of the valuation list, how- 
ever, they require the assessors to include in their lists the 
“reduced value” of all property, as well as the true value, 
and then to swear that the “real and personal estate con- 
tained in said list, and assessed upon each individual in 
said list, is a full and accurate assessment upon all the 
property of each individual liable to taxation, at its full 
and fair cash value.”’ 

The commissioners may think that we have made a sim- 
ilar mistake, and put a reduced value on their report. 
Such was not our intention; but to take it at its true value, 
as the law is. 

2. Ch. 18, § 13 is as follows: 


“ All penalties for the breaches of the orders and by-laws of a town 
may be recovered on complaint before a police court or a justice of the 
peace, and shall enure to the town, or to such uses as the town may direct.” 

By Rev. Sts. ch. 15, § 13, from which this section was 
taken, the complaint may be made before any justice of the 
same town, a very important practical convenience, but one 











2 oR et ey 


Revision of the Statutes of Massachusetts. 643 


which requires legislative sanction. Commonwealth v. Ryan, 
5 Mass., 90; Commonwealth v. McLane, 4 Gray, 427. 

3. In that part of the 43d chapter which relates to “ways 
in the county of Suffolk,’ it is proposed to be enacted that 
an application for the assessment of damages or indemnity 
for the laying out, altering, etc., of ways, may be made 
within one year after the final determination of any suit 
wherein the legal effect of the proceedings of the board 
of aldermen is drawn in question. The act from which 
this clause is taken contained the proviso, that such suit, 
drawing in question the effect of the proceedings, should 
have been brought within one year from the time of the 
laying out, etc. This limitation is omitted by the com- 
missioners. 

4. The St. of 1854, ch. 454, § 2, provides that “ before any 
such corporation [Loan and Fund Association] shall com- 
mence its business, a majority of the shares thereof, being not 
less than three hundred in number, shall have been subscribed 
for and the entrance fees thereon paid in,” etc. The natu- 
ral construction of this language, as it seems to us, (and 
we believe such to have been the general practical construc- 
tion) is, that at least three hundred shares must be actually 
subscribed for; but the commissioners give it the meaning 
that the whole number of shares of the corporation must 
be at least three hundred, and that a majority of that num- 
ber, that is, one hundred and fifty-one, must be subscribed 
for, ete. Chap. 59, § 2. 

5. Chap. 95, § 1, is thus: 

“ The governor, with the advice and consent of the council, shall ap- 
point one or more suitable persons in each county to be public administra- 


tors therein, who, with those now in office, shall hold their offices during 
the pleasure of the executive.” 


We are not aware of any public exigency which calls for 
this increase in the number of these officers ; nor is any such 
mentioned in the notes to this chapter. 

6. With respect to the concurrent jurisdiction of justices 
of the peace, (ch. 120, § 2,) we find it given in “all actions of 
contract, tort, or replevin, where the debt or damages de- 
manded, or value of the property alleged to be detained is 
more than twenty and does not exceed one hundred dol- 
lars.” By the law as it now exists, justices of the peace 
have not jurisdiction of actions for trespass on real estate, 
for disturbance of a right of way or other easement, or 
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any other actions in which the title to real estate may be 
concerned, in which the damages demanded exceed twenty 
dollars; for these actions were expressly excepted in the 
statute which enlarged the concurrent jurisdiction of these 
magistrates. St. 1852, ch. 314, § 1. 

7. Again, the actions to which this statute for enlarging 
the jurisdiction of justices of the peace applies, must now 
always be brought in the county of the defendants’ or trus- 
tees’ residence or place of business. This restriction is 
not retained by the commissioners. 

We are not prepared to say that both of these last 
mentioned changes are not desirable; but they are not 
noticed as changes by the commissioners. 

8. In the chapter on writs of review, the privilege of 
review is confined to the defendant in the original action. 
Here are the only sections which define the extent of the 
remedy : 


Chap. 146, § 20. When judgment is rendered as provided in chap- 
ter one hundred and twenty-six, upon the default of a defendant upon 
whom service has not been made by reason of his being out of ihe State 
or his residence being unknown, he may at any time within one year after 


the judgment as of right, without any petition therefor, sue out of the 
court in which the judgment was rendered, a writ of review. 

§ 21. When judgment is rendered, either by the supreme judicial 
court, court of common pleas or superior court of the county of Suffolk, 
in a civil action in any manner, the supreme judicial court, if a review 
is not prosecuted as of right, may on the petition of the defendant, grant 
a review on such terms as they shall deem reasonable : provided, that if 
the judgment was rendered in the absence of the petitioner, and without 
his knowledge, the petition for review shall be filed within one year after 
he first has notice of the judgment, otherwise within one year after the 
judgment was rendered. 


Nor is there any allusion to the possibility that the 
original plaintiff may have this writ, excepting in sections 29 
and 34, where it is said that if the original plaintiff sue out 
the writ, he may cause property to be attached, and may have 
judgment for the excess if he recover a larger sum. Now, as 
we had occasion to observe upon a somewhat similar pas- 
sage cited in our former article, it would seem a consider- 
able stretch of construction to infer from these sections an 
enlargement of the grant of power contained in a former 
part of the chapter. It was well remarked by Baron 
Alderson, “ Like persons codifying the laws, you seem 
to have left several things out.” 26 Eng. L. & Eq. 438. 

9. In chap. 151, § 1, providing for the foreclosure of 
mortgages of personal property by publication of notice in 
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a newspaper in certain cases, the requirement that the 
notice shall be recorded in the clerk’s office is omitted. 
See St. 1856, ch. 174. 

10. In section 15 of this chapter, (151) a change is made 
in the mode of enforcing liens on vessels. At present they 
are to be enforced “in the manner provided in the fourth 
and subsequent sections of the one hundred and seventeenth 
chapter of the Revised Statutes;’’ which is by petition to 
the proper court, to be brought at any time after the money 
shall have been overdue for sixty days; as was decided by 
the Supreme Court in Tyler v. Currier, 20 Law Reporter, 
657. This section provides that such lien may be enforced 
by petition, “in the manner provided in chapter one hun- 
dred and fifty for enforcing the lien for labor and mate- 
rials; meaning the lien on land and buildings. Now, by 
chapter 150, the petition to enforce the lien on land and 
buildings may be brought as soon as the work is done, 
and must be brought within ninety days thereafter. No- 
thing is clearer than that by such a reference to the manner 
of enforcing a right, the limitation of time within which it 
must be enforced is incorporated into the act in which such 
reference is made. Call v. The County Commissioners of 
Middlesex, 2 Gray, 232. So that, although in section thir- 
teen of this chapter, it is enacted that the lien shall con- 
tinue until the debt is satisfied, it is certainly open to great 
doubt whether the specific remedy under the State juris- 
diction, can be pursued after ninety days; and there can 
be no doubt that the restriction of sixty days, before which 
the petition cannot be brought, is abolished. The last 
change we should esteem beneficial; the first, if it be made, 
far otherwise; but neither of them is noticed by the com- 
missioners as being intended. 

11. An act was passed last year establishing and defining 
degrees of murder. St. 1858, ch. 154. In the first section 
of the act as enrolled, there is a slight but very important 
misprint, or clerical error, (for which the distinguished gen- 
tleman who is understood to have drafted the act cannot 
in any degree be held responsible,) which by the substitution 
of “an” for “or,” causes the act to read that murder com- 
mitted in the attempt to commit certain crimes, shall be 
murder in the first degree and punishable by death, while 
the case of murder perpetrated in the actual commission of 
such a crime is not provided for. The act was copied from 
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the well-known penal code, reported to the legislature 
some years ago, and printed in 1844, but never adopted, 
in which the clause is correctly printed thus: 


S Murder committed with deliberately premeditated malice aforethought, 
or in the commission of, or attempt to commit a crime punishable,” etc., 
“is murder in the first degree.” 


The two first sections of St. 1858, ch. 154, are thus: 


“§1. Murder, committed with deliberately premeditated malice afore- 
thought, or in the commission of an attempt to commit any crime punish- 
able with imprisonment for life, or committed with extreme atrocity or 
cruelty, is murder in the first degree. 

i Murder not appearing to be in the first degree is that .in the 
second. 


The italics in each case are ours, and are used merely to 
call attention to the passages to be compared. 

Now the commission of an attempt to commit a crime 
can be nothing more than an attempt to commit it, and 
the statute, therefore, leaves, as we have said, the killing 
in the actual commission of a crime, unprovided for. The 
misprint is one which might escape a hasty reading, as it 


did ours when we first looked at the statute of 1858; but 
the commissioners have not only repeated it in their report, 
but the act, with the mistake again repeated, is held up to 
the editors of this journal and to the public, as a model 
of style, in a pamphlet which has been recently published 
by the chairman of the commission. 

12. The St. of 1841, c. 83, provides that in cases of 
divorce “the guilty party shall be debarred from contract- 
ing marriage during the lifetime of the innocent party, and 
if the guilty party contract such marriage, the same shall 
be void,” &c. 

The limitation of this disability to the lifetime of the 
innocent party does not appear in the report, which makes 
the general provision that “Any marriage contracted by 
the guilty party, except as provided in the following sec- 
tion, shall be void,” &c. (The exception referred to is of 
marriage by leave of court.) Ch. 107, § 25. 

13. The Rev. Sts., c. 109, § 10, provide that “if all the 
persons summoned as trustees shall be discharged, the 
plaintiff shall not proceed in the suit against the principal 
defendant, unless there has been such a service of the writ 
on him as would be sufficient in an action commenced in 
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the ordinary mode of process, or unless the principal shall 
actually appear and answer to the suit.” 

The report provides that “if all the trustees are dis- 
charged, the plaintiff shall not proceed in the suit against 
the defendant unless there has been’ legal service of the 
writ on him or notice of the suit, or unless he actually 
appears and answers thereto.” Ch. 142, § 7. 

What “notice of the suit,” short of legal service, is to 
fix the liability of the defendant, the commissioners do not 
explain. 

14. In section 3, St. 1857, ch. 298, it is provided that the 
debtor shall not acquire a second right of exemption of a 
homestead until the first right shall have been discharged 
on record. This provision that the discharge, as well as 
the creation of the estate, shall be recorded, the commis- 
sioners omit; providing merely that the acquisition of a 
new estate of homestead shall defeat a previous one. 

15. The St. of 1852, c. 314, § 6, provides for summoning 
talesmen for a justice’s jury “from the bystanders or the 
town.” This is analogous to the general provision “ from 
the bystanders or the county at large.” But the commis- 
sioners, in this instance, have substituted “of” in the 
place of “or,” providing that such talesmen must be from 
“the bystanders of the city or town;” so that the resort 
to the town at large in the case of an absence of by- 
standers would seem to be abolished. Ch. 120, § 23. 

Having mentioned a pamphlet, which many of our readers 
must have seen, as it has been widely circulated by its 
author, we will briefly dispose of what we have to say of it 
before closing this review. 

Its personality and insolence will meet with neither 
answer nor retort from us. We shall engage in no contro- 
versy on the terms which the pamphlet seeks to prescribe 
to us; but shall readily and cheerfully yield to its author 
the palm in that kind of writing. Our duty to others, how- 
ever, requires us to say that the insinuation of corrupt 
motives or inducements for our article is utterly false, 
as the author either knew, or might have known. It is also 
supremely ridiculous. 

Upon the soundness of the principal criticisms of. our 
former review, those of our readers who examined them 
with care, will have made up their minds, for we were at 
pains to furnish full explanations and citations,— to “ give 
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the ocular proof”*—by which they could be_ judged. 
That they were felt to be sound, by one of the persons 
most interested to appreciate them correctly, the temper 
of the pamphlet sufficiently evinces. 

Many of the points raised by our article are either not 
noticed or are slurred over in the pamphlet, which is 
appropriately called a “criticism criticised,” for it is in no 
sense a criticism answered; other points are met by a sim- 
ple denial of the justness of our conclusions; while upon 
still others we are told that the incongruities objected to 
are found in the present statutes. Upon none of these 
points is it necessary for us to enlarge in this place; we 
shall leave them, and, with a single exception, all those of 
a merely verbal character, to the judgment of our readers, 
with only this suggestion, that the commission was appointed 
to remove, and not to perpetuate incongruities. 

Proceeding then to the more important of those parts of 
the pamphlet which purport to be argumentative, we find 
the general use of the word “ place,” in the sense of “ town,” 
justified by the extraordinary argument that it has been so 
used in decisions by learned judges, and in an argument 
by the writer of our article. This is all very well, 
and an equal number of citations might be collected to 
show that it has been used in a great many other senses 
by the same gentlemen, and others of equal authority. 
There is no doubt that a town isa place, and this is all 
that the citations establish; the objection was, that a place 
is not necessarily a town. 

Take one or two specimens of its use in the report: 


Ch. 86, § 37.“ Whoever shall bring into this State, or convey from 
lace to place within the same, any —o or intoxicating liquor, with 
intent to sell the same himself or to have it sold by another, &c., shall be 


punished,” &c. 

Now the corresponding provision of the present law has 
been adjudged by the supreme court to apply to conveying 
from place to place within a town, as from a wharf to a 
shop, &c.; but by the general use of place in the sense of 
town, this is rendered doubtful in the report. 

Ch. 13, § 89. “The mayor and aldermen and selectmen shall pro- 


vide to each company of militia within the limits of their respective places, 
a suitable armory or place of deposit for the arms, equipments and equi- 


* Shakspeare. 
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page furnished it by the State. When a company is formed from different 
laces, the location of such armory or place of deposit shall be determined 
G a majority of its members.” 

Ch. 43,§1. ‘“ When a new highway, from town to town, or from place 
to place within the same town, is wanting, &c., application therefor shall 
be made by petition in writing to the county commissioners who have 
jurisdiction in the place in which such new highway, &c., is wanted.” 

Ch. 44,§ 20. “If the life of a person shall be lost by reason of a defect 
or want of repair of a highway, &c., the county, town, or person, by law 
obliged to repair the same, shall be liable to a fine, &c.” 

Ch. 44, § 21. “Ifa person shall receive or suffer bodily injury or dam- 

ge in his property, through a defect,” &c., “ he may recover, in an action 
of tort, of the county, town, place, or persons,” &c. 

In regard to the grant of equity powers, we are met only 
with the statement that a person, whose opinion is of the 
highest value, advised the adoption of the plan which the 
commissioners have followed. This does not meet our 
objection. We complained that the commissioners had 
taken the easier, and, as we endeavored to show, less 
accurate way of disposing of a difficult subject; we asked 
for the full application of their own judgment, and they tell 
us that they relied on that of some one else. If it comes 
to a question of authority, we should have no objection to 
submitting the point to a jury of the most eminent lawyers. 
In the mean time our suggestion as to the merits of the 
case remains unanswered. 

In respect to the section which gives the right of taking 
exceptions to a person whose motion for a new trial is 
overruled in the common pleas, we are told that this mis- 
take was corrected in the “additions and corrections.” 
This is true, and we admit that the emendation had escaped 
us. We believe that, with this exception, none of the pas- 
sages referred to in our former article or in this, are thus 
corrected. 

The “additions and corrections” themselves, however, 
are not a perfectly safe guide. In casting our eye over 
them to see if there were anything to be added to or taken 
from our present article, it fell upon this passage : 

Chapter 18. . 

23. Strike out the whole section. The act referred to in the 
margin it is understood is practically construed as be- 
ing repealed by subsequent enactments. The exist- 
ing law upon the subject is incorporated into section 
30, chapter 135. 

23. Sections 24 and 25. Number these sections “ 23” and 
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What section of chapter 23 is to be struck out, and 
what sections re-numbered, it is not easy to see. The 
chapter contains but twenty-two sections. 

The only other point, upon which new matter is referred 
to, is the jurisdiction in replevin. We objected that in the 
chapter on the common pleas, language was used which 
seemed to exclude those cases of replevin in which the 
jurisdiction of that court is concurrent with that of the 
supreme court. The answer given is, that in the chap- 
ter on replevin it is provided that these cases may be 
brought in the common pleas. This answer has some 
weight, but is not, to our minds, satisfactory. As _ this 
matter stands in the report, the chapter which purports 
to define the jurisdiction of the supreme court, does so 
in terms which include these actions; the chapter which 
purports to define the jurisdiction of the court of com- 
mon pleas, does so in terms which exclude these actions; 
the chapter which purports to exhaust the subject of 
replevin, mentions one court and not the other. It is 
said that in the Revised Statutes, the chapter on the com- 
mon pleas has no mention of replevin, while the chapter 
on replevin gives the jurisdiction to that court. This is 
true; but the first named chapter of the Revised Statutes 
does not profess to define the jurisdiction of the court, 
except by saying that it should have original and exclusive 
jurisdiction of all actions except those of which the supreme 
court or justices of the peace had original and exclusive 
jurisdiction. There was at that time very little concur- 
rent jurisdiction, and the supreme court had no original 
jurisdiction of replevin. 

In parting from the subject, we may be permitted to say 
that we have no feeling and no opinion as to whether the 
report had better be adopted or not. We do not emulate 
the arrogance which asserts that any course that the legis- 
lature in the exercise of an important and appropriate 
public function may see fit to adopt, “ would stultify the 
members of the legislature.” We honestly wish it fair 
treatment and a good deliverance at the hands of the 
legislature, as we know it will have, if adopted, at the 
hands of the bench and bar of this Commonwealth. 
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An interlocutory injunction will not be granted when the defendant has 
letters patent for the same invention as the plaintiff’s, which are prima 
facie valid. 








‘The two things patented compared and found not to be the same. : a0 
It is the duty of an inventor to describe in his specification each substan- ate 
tially different modification of his invention which he has made. 
3 Ex parte affidavits of experts considered. es 
§ Possession, as a ground for an interlocutory injunctfon before a trial at law. i y 
A ae). 


THE case is sufficiently stated in the opinion of the court. he 
Curtis, J.— This is an application for a temporary in- if 
junction to restrain the defendant from making and selling i 
machines for paring apples and other vegetables, contain- 1 
) 







7 ing an improvement for which letters patent were granted 
i to the complainants, bearing date on the fourth day of 
ce October, 1853. } 
; It is proved, and not denied, that the defendant has made ii 

a considerable number of machines like one produced at i 
3 the hearing, and marked P; and that he is under a contract i 

5 with a wholesale dealer in such articles, to make and sell t 
E to him a large number of them. So far as respects the } 

; improvement patented to the complainants, this machine 

| 











marked P is not distinguishable from those, the sales of 
which were held by me to be infringements of the complain- 
i ants’ patent, in the two cases of Sargent et al. v. Larned i} 
et al., in this district, and Sargent et al. v. Seagraves, in 
Rhode Island. I see no cause to change the opinion then 

formed; and I accordingly hold that machines like that i 
marked P, made by the defendant, contain in substance the 
improvement described and claimed by the complainants in 
their specification ; and that the making or selling thereof is 
an infringement of the exclusive right which their letters 
patent purport to grant. 
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But it is insisted by the defendant that he was himself 
the original and first inventor of the improvement patented 
to the complainants; that letters patent were granted to 
him, for an apple-paring machine, on the 16th of October, 
1849, which should have specified and claimed the particu- 
lar improvement now in question; that by accident it failed 
to do so; but that on the 12th day of August, 1856, those 
letters havi ing been surrendered, new letters were is ssued, in 
which the mistake was corrected, and the same improve- 
ment patented to the complainants was described and 
claimed, and the exclusive right thereto granted to him. 

If this be so, the motion must be denied. Whether it 
be so, can be ascertained by comparison of the complain- 
ants’ specification and claim with the corrected specification 
and claim of the defendant. To make this comparison, 
we must first determine with precision what was the thing 
patented by the complainants. 

The claim of the complainants is as follows: “ Hanging 
or connecting the block which carries the knife, to the rod 
which carries said block, so that the block and knife can 
vibrate in one or either direction, (by means substantially 
such as are herein described, or their equivalents) so as to 
allow the knife to vibrate and accommodate itself to any 
irregularity in the surface of the apple or vegetable pared, 
substantially as described.” 

It has been argued that this is either a claim for the 
precise devices described, or a claim for producing so much 
of this oscillating movement of the knife as is essential to 
produce the desired effect. 

I do not adopt either of these views. I do not consider 
it a claim for a motion of the knife, but for described 
means, whereby an oscillating movement is produced by 
the action on the knife of the varying surfaces of the fruit; 
and I do not consider the patent limited to the identical 
means described, but that its language extends it, and the 
law permits its language to extend it, to such other devices 
as are, within the meaning of the patent law, substantially 
the same as those described. 

Thus construed, the thing patented by the complainants 
is, such a connection between the knife-block and its carry- 
ing arm, as permits the knife to oscillate in either direc- 
tion, according to the pressure which the knife receives 
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from the varying surfaces of the fruit, and all other devices 
which, though different in form, accomplish the same end by 
the use of substantially the same means. 

Turning to the defendants’ specification, it appears that 
so much of it as relates to this subject is as follows: “In 
order that the knife may accommodate itself to the uneven 
surface of the apple or other article to be pared, more 
easily and exactly than could take place were it held rigid- 
ly and only permitted to move as it was guided by the 
rack bar P,and sector O, it is necessary that it be capa- 
ble of a slight play around its axis, independent of the 
motion imparted to it by the machinery which actuates it. 
This [I accomplish in the following manner.” He then 
directs that two projections or ears on the rack bar are to 
be wider apart than the width of a lever inserted between 
them to give motion to the rack bar, so that the lever may 
have some play between the ears; and further, that the 
cogs on the rack bar and on a sector attached to the socket 
of the knife arm should be made smaller than the spaces 
in which they play, and thus the knife arm may be allowed 
some motion independent of the sector; and the claim is, 
“giving to the knife a slight play around its axis, indepen- 
dent of the mechanism which vibrates it, for the purpose 
herein set forth.” 

The question is, whether what is here described and 
claimed does accomplish the same end as the complainants’ 
improvement, by the use of substantially the same means. 
The means described and claimed by the complainants are 
such that the knife-vibrates on its mathematical axis, in 
either direction, according to the pressure received from 
the varying surface of the fruit. 

Do the defendant’s devices accomplish this end? It is 
manifest on inspection of the machine, that though the 
looseness of gearing described by the defendant permits 
an oscillation of the knife arm when the machine is not in 
action, yet, when power is applied, the play of the lever 
between the ears and of the cogs on the rack bar and sector 
is taken up at the moment when the parts of the machine 
are brought to their respective bearings so as to transmit 
force and produce motion; and that while the force is thus 
transmitted and the machine is in motion, there can be no 
backward play against that force. These devices, there- 
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fore, allow no movement of the knife arm in one direction, 
against what is termed the feed of the machine. Nor am I 
able, after an attentive examination, to perceive any force 
generated while the machine is in action, to give motion 
to the knife arm in advance of the feed. It is sworn posi- 
tively by Mr. Renwick, an expert, whose affidavit has been 
read by the complainants, and who testifies not only from 
an inspection of the structure of the machine, but from 
experimental trials of it, that there is not, and cannot be, 
any movement of the knife arm in advance of the feed 
while the machine is in action. 

The defendant has prodaced the affidavits of two ex- 
perts, who testify that, in their opinion, the devices 
described and claimed in the defendants’ patent, are sub- 
stantially the same as those of the plaintiffs; but they do 
not seem to have had their attention directed to the points 
adverted to by Mr. Renwick. If they had been informed 
what was the true meaning of the plaintiffs’ claim as now 
construed by the court, and had been asked whether the 
knife in the defendant’s machine could vibrate against as 
well as in advance of the feed when the parts were in mo- 
tion, I cannot, as now informed, suppose they would have 
differed materially from the opinions given by Mr. Renwick. 
Widely as experts differ in opinion in the trial of patent 
causes, those differences are almost always traceable to the 
assumption of different postulates; their opinions differ 
because they are given on substantially different cases. 
When their minds can be drawn to the same points, and 
they use the same words in the same sense, they rarely 
differ, so far as my experience extends. When their opin- 
ions are expressed in ex parte affidavits, and there is no 
opportunity for the court to ascertain in what sense they 
use important words, nor what facts they take into view, 
nor what standards of comparison they assume, their opin- 
ions are of comparatively little use in guiding the court to 
a safe conclusion. 

The result at which I have arrived on this part of the 
case is, that the defendant has failed to satisfy me that 
what is described and claimed in his letters patent is sub- 
stantially the thing patented by the complainants. A more 
full investigation, such as can be had when the experts are 
produced on the stand, may produce a different result. 
This opportunity the defendant will have. 
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Besides what is described and claimed in his specifica- 
tion, the defendant insists he also invented and reduced to 
practice several modifications of the machine, the object of 
which was the same as the plaintiffs attained by the means 
patented by them, and that these modifications were, in 
substance, the thing patented by the plaintiffs. One of 
these was, to make the arm which carried the knife, suffi- 
ciently flexible to admit of tortion; and the allegation is, 
that the irregular surfaces of the fruit, when pressed on by 
the knife, caused the arm to be twisted, and thus the knife 
oscillated in either direction. It is controverted by the 
affidavit of Mr. Renwick, that such is the effect produced 
on the knife; and he swears he speaks not only from his 
knowledge of the forces applied and the resistance made 
to those forces, but from actual and repeated experimental 
trials. 

There are facts in the case which tend to support his 
statement. The defendant has described no such device 
in his re-issued letters patent, the specification whereof 
was prepared since the litigation under the plaintiffs’ patent 
was begun. It would seem that if he was the inventor of 
a device which secured a sufficiently free oscillation of the 
knife in either direction, he would have there described it. 
He was under a positive duty to do so. The sixth section 
of the patent act of March 3, 1837, requires the patentee 
of a machine to “ fully explain the principle, and the several 
modes in which he has contemplated the application of that 
principle, or character by which it may be distinguished 
from other inventions.” One distinctive feature of the 
machine patented by the defendant, as he himself declares 
in the specification, was the means by which the knife might 
accommodate itself to the uneven surface of the apple. 

He describes two devices. If he was then possessed of 
a third, he was bound to describe that also. Having failed 
to do so, though I do not doubt he had made machines with 
a flexible arm before he applied for his first patent, I have 
strong reason to doubt whether it was capable of effecting 
the object proposed. It is a circumstance of some weight, 
also, that in the machines now built by the defendant, he 
has used, not the flexible arm, but a movable or rotating 
arm. If he first invented a flexible arm, as appears from 
the evidence in this case, and it accomplished the desired 
end, why does he not continue to use it? 
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The other modification relied on is, placing one end of 
the arm in a loose socket where it is held by a pin, which, 
being smaller than the aperture through the arm in which 
the pin is inserted, allows some play of the arm. But this 
modification was tried before he took his original patent, 
and not being therein alluded to nor described and claimed 
in the re-issued patent, the same observation applies to this 
as to the flexible knife arm. 

Respecting this device, also, Mr. Renwick says, “In 
the action of these machines, the socket does not commence 
to turn or drive the knife arm until one of its sides touches 
the end of that arm, and the spring pressing the arm down 
and the surface of the apple forcing the rod upward, jam 
the pivot pin in its containing aperture; hence, whatever 
play there may be is taken up the instant the machine 
begins to move,” &c. This difficulty is not met by the 
defendant. It does not appear that the attention of either 
of the experts produced by him was called to it. Though 
ingenious suggestions were made by counsel at the hearing, 
they have not relieved my mind from the very serious doubt 
[ entertain whether this device is capable of accomplishing, 
or in any material degree aiding in the accomplishment, of 
what is effected by the plaintiffs’ improvement. 

Not being satisfied that the defendant was the eariier 
inventor of the thing patented by the plaintiffs, or that the 
thing patented by the defendant is the same, in substance, 
as the thing patented by the plaintiffs, this ground of 
defence to the motion fails. 

In the case of Sargent et al. v. Seagraves, in Rhode Island, 
[I had occasion to state my views concerning the prima facie 
title of the plaintiffs, founded on their exclusive possession 
of the thing patented. I have heard nothing in this case 
which has changed those views, or shown them to be inap- 
plicable to this patent. 

Within a period of less than five years, the plaintiffs have 
made and sold upwards of one hundred and eighty thousand 
machines containing this patented improvement, at a profit 
of about thirty-five cents on each machine. This must be 
a very large profit. Though some attempts have been 
made to interrupt their exclusive possession, they have 
been successfully resisted. It appears that some person 
who had a contract under which he might become interested 
in the defendant’s patent, gave notice to a person who was 
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selling some of the machines made by the plaintiffs, that 
they infringed the defendant’s patent; but the notice was 
in no way followed up, and when the defendant himself 
began to use the plaintiffs’ improvement, these proceedings 
were promptly commenced. 

It has been argued that the consumer of an article bought 
at so small a price, does not really acquiesce in the title 
of the patentee, though he pays him more than another 
could afford to sell for; because the difference which goes 
to the patentee as a premium for his exclusive right, is too 
small, in each instance, to be a matter of any importance 
to the consumer. I am not satisfied that this is true; for 
I believe a diminution of ten, or even of five per cent. 
in the cost of an article like this, would very soon drive all 
other competitors out of the market, or compel them to 
reduce their price; consumers being more attentive than is 
supposed, to even small differences of cost. 

But however this may be, I cannot doubt that there are 
very many makers and wholesale vendors of similar things 
in New England, whose interest would be substantially pro- 
moted by participating in this business, and whose acqui- 
escence in the plaintiffs’ title is of as much weight as in 
any case with which I have been acquainted. 

My opinion is, that the plaintiffs are entitled to a tem- 
porary injunction, to be continued until the action at law 
can be tried, or until the further order of the court; but I 
shall hold the plaintiffs to the utmost diligence in bringing 
the action at law to trial at the October term of the court. 

I should have preferred to have reserved all my views 
touching any matters of fact involved in this motion, until 
after the trial at law; and I did so in the case in Rhode 
Island. But the parties having chosen to bring the whole 
matter of fact again before me, and to have it elaborately 
heard, I have considered it necessary to explain, to some 
extent, the views I have taken of what must ultimately be 
submitted to a jury. 

Let an injunction issue, to be continued until the further 
order of the court. 
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Rhode Island, June, 1851. 


THe LoNspaLeE Company v. Mites G. Mores. 


A deed which is more than thirty years old at the time of the hearing, the 
grantor and one of the subscribing witnesses being dead, and the other 
testifying to her own signature as a witness, is sufficiently proved, though 
the witness can neither swear to the genuineness of the grantor’s signa- 
ture, nor the execution of the deed by him. 

A court of equity has jurisdiction to postpone a registered deed, taken 
with notice of a prior unregistered deed, and to enjoin an action at law 
based on the former deed, against the grantee under the latter deed. 

Visible possession and occupation by the grantee under an unregistered 
deed, known to the grantee under a registered deed, is sufficient, if not 
controlled by other circumstances, to warrant a court or jury in finding 
notice of the unregistered deed. 

An incorporeal right to water may be granted in gross. 

A canal corporation may permit water to be drawn through its canal for 
mill purposes, if neither the public use nor any private right is thereby 
injured. 


Curtis, J.— This is a suit in equity, wherein the complain- 
ants assert their title to certain water rights, and pray that 
their title may be quieted as against the respondent, and 
especially as against a suit at law instituted by him, and 
now pending in this court. 

Both parties claim title under one Simon Whipple; the 
complainants through certain conveyances alleged to have 
been made by him, and the respondent through a conveyance 
made by Simmons and wife, in her right as the daughter and 
heir of Simon Whipple, after his decease, to Charles Moies, 
and by him to the respondent. 

Among the deeds alleged to have been made by Simon 
Whipple, and under which the complainants claim, is one in 
the following words and figures : 


To all people to whom these presents shall come. 


I, Simon Whipple, of Smithfield, in the county of Provi- 
dence, State of Rhode Island, send greeting. Know ye, 
that I, the said Simon, for and in consideration of one dol- 
lar, in hand before the ensealing hereof, well and truly paid 
by Wilbur Kelly, of North Providence, State and county 
aforesaid, the receipt whereof I hereby acknowledge, and 
am therewith fully satisfied and paid, and thereof do acquit 
and discharge him the said Kelly, his heirs and assigns 
forever by this presents. Have given, granted, sold, con- 
veyed, confirmed, and by these presents do give, grant, 
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convey and confirm unto him the said Kelly, his heirs and 
assigns forever, all my right, title, and interest, in and to 
the waters of the Blackstone river, with the further right 
and privilege to him the said Kelly, his heirs and assigns 
forever, to take, divert, convey, and use said waters on, 
over, through, or by my land, through the Blackstone canal. 
wherein situated, for any purpose whatever. 

To have and to hold the said granted and bargained prem- 
ises, with all the privilege thereunto belonging, or apper- 
taining to him the said Kelly, his heirs and assigns forever; 
and I, the said Simon, do covenant with the said Kelly, that 
I am lawfully seized and possessed of the same, and have 
full right and power to convey the same; and that the said 
Kelly, his heirs and assigns, shall and may, from time to 
time, and all times hereafter, by virtue of these presents, 
lawfully hold the said water and the use thereof. Provided 
however, the said Simon reserves to himself, his heirs and 
assigns, forever, the right of taking and drawing water, 
either from the mill pond by a trench, or through the Black- 
stone Canal banks, conformable to their agreement made 
with me the 16th day of March, 1826, whenever the water 
is running to waste over said dam or flashboards thereof, 
for the purpose of watering my intervale land south of said 
Kelly’s factory, on the west side of the Blackstone river. 

In testimony whereof, I have hereunto set my hand and 
seal, this 31st day of March, A. D., 1826. 

Smron Wuiprie. [Seal.] 
In presence of (Memod. Through the 
Blackstone Canal” first interlined.) , 
Signed, Sarah S. WHIPPLE. 
Signed, Martua HU. 


Providence, sc. — At Smithfield, August 30th, 1826, at 
8 o’clock, P. M., the within deed was then received, and is 
recorded in the Registry of Deeds for said town, in Book 
No 16, and page 337. 


Town C.ierK’s OFFICE, SMITHFIELD, 
December 2d, 1845. . 
I hereby certify that the aforegoing deed is recorded in 
Smithfield Registry of Deeds, in Book No. 15, page 337. 
Witness, 


Signed, Orin Wricat, Town Clerk. 
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If this deed was executed by Simon Whipple, and is 
valid and operative as against the respondent, to convey 
all Whipple’s rights to water which are now in contro- 
versy, and the complainants have acquired those rights from 
Wilbur Kelly, they have the better title, and are entitled to 
such relief as a court of equity deems appropriate to the 
case. 

The execution of the deed by Simon Whipple is denied. 
One of the subscribing witnesses is shown to be deceased. 
The other, the daughter of the grantor, and the person 
under whom the respondent claims, testifies to the genuine- 
ness of her own signature, and that she placed it there as a 
witness; but, what is somewhat strange, says she does not 
know her father’s handwriting, and cannot say whether or 
not he executed the deed. But when this exhibit was pro- 
duced at the hearing, and when for the first time it became 
necessary for the complainants to prove it, (Gresly’s Eq. 
Ey. 188,) the deed was more than thirty years old, and com- 
ing from the proper custody, and especially when accom- 
panied by proof of enjoyment in conformity with it, was 
admissible in evidence without proof of its execution. A 
fortiori it is admissible after the memory of one of the sub- 
scribing witnesses has been exhausted, and the other is 
shown to be dead, and the relation of the living witness to 
the grantor, and the genuineness of her own signature, and 
the fact of her attestation, strongly tend to repel any idea 
of fraud or mistake, and to prove the execution of the deed 
by the grantor, and there is no evidence tending to create 
a doubt or suspicion concerning its genuineness. 

It is denied that the deed is operative as against the 
respondent, because, though recorded, it was not acknowl- 
edged. The statute of Rhode Island provides that “all bar- 
gains, sales, and other conveyances whatsoever, of any 
lands, &c., shall be void, unless they shall be acknowledged 
and recorded as above said; provided always, that the 
same between parties and their heirs shall nevertheless be 
valid and binding.” It is a settled rule, both in England 
and America, that a court of equity will not suffer a subse- 
quent grantee, by a registered deed, to hold an estate con- 
veyed by a prior unregistered deed, of which he had notice 
at the time of his purchase. An attempt thus to acquire a 
title known to have been conveyed to another, is an attempt 
to commit a fraud; and, upon the ground of fraud, equity 








awe) a ee . 





















20 EOE RENTER 


Circuit Court of the United States. 661 


interposes, and restrains the second grantee from availing 
himself of his covinous contrivance. And this without 
regard to the particular terms of the registry acts, whose 
purpose is fully answered when purchasers are protected 
from secret liens and conveyances. 4 Kent, 171; 1 Story’s 
Kq. § 397. 

In Landes v. Brant, 10 How. 348, it was decided that open 
and notorious occupation by the first purchaser, when the 
second deed was taken, is in itself sufficient to warrant a 
jary or court in finding that the second purchaser had evi- 
dence before him of a character to put him on inquiry as to 
what title the possession was held under; and that the sub- 
sequent purchaser was bound by that title, aside from all 
other evidence than such possession and holding. 

Whatever diversities may exist in the decisions made 
elsewhere, this is binding on me, sitting in this court. 

I do not understand that the Supreme Court of Rhode 
Island, in Harris v. Arnold, (1 R. I. Rep. 125,) have decided 
otherwise. It is there held that possession is not, under all 
circumstances, conclusive evidence of notice. So I under- 
stand the law to be. (See Jones v. Smith, 1 Hare, 43, 1 
Phil. 244). Knowledge of possession by a third person 
may be accompanied by such circumstances as, taken alto- 
gether, do not evince what Mr. Vice Chancellor Wigram 
terms a fraudulent turning away from a knowledge of the 
facts which the res geste would suggest to a prudent mind. 
Each case must be examined by the light of all the sur- 
rounding circumstances, which have a tendency either to 
prompt or check those inquiries to which it is the natural 
effect of notorious adverse possession to give rise. 

These surrounding circumstances in this case are, that 
Simon Whipple, having made the deed in question in March, 
1826, those under whom the complainants claim built three 
large cotton mills in the years 1851, 1832, and 1853, and 
at the close of the latter year began to operate them by 
means of the water diverted from the river, under the titles 
which they assert in this suit, including that granted by: 
Simon Whipple to Wilbur Kelley. This diversion and use 
were by means of permanent works, visible to the eye, and 
visibly necessary to the operation of this large and costly 
establishment. Under the reservation made in the deed in 
question, of certain waste water to be drawn through the 
described culverts for purposes of irrigation, Simon Whip- 
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ple, during his lifetime, and his heirs after his decease, con- 
tinued to make that restricted use of the water. 

This state of things continued until Mrs. Simmons, one 
of the heirs of Simon Whipple, conveyed to Charles Moies 
by deed, dated March 12, 1849, certain lands inherited from 
Simon Whipple, together with the water rights now in con- 
troversy; and on the twenty-sixth day of September follow- 
ing, Charles Moies conveyed the same to his brother, the 
present respondent. Both Charles Moies and the respond- 
ent were well acquainted with the actual state of the prem- 
ises, and knew, at the time their respective deeds were 
made, that the complainants were, and for some years 
had been, actually diverting the water, and using it at the 
Lonsdale mills; and the respondent had actual knowledge 
that the water rights described in his deed were the sub- 


ject of dispute between Simmons and the complainants, and 


that counsel had been retained in expectation of a contro- 
versy concerning them. 

The lands conveyed by Simmons and wife, have never 
been in the actual possession of either of the grantees, but 
of Simmons. Charles Moies does not appear to have paid 
anything for his deed. He gave back a mortgage for the 
amount of the consideration mentioned in the deed to him. 
The respondent answers that he paid his brother the 
$1000 mentioned as the consideration of the deed to him, 
about three years after the deed was executed, without 
interest. Whether Simmons has ever paid any rent for the 
lands, or to whom, does not appear. He has acted as agent 
and counsel in managing this suit. These special circum- 
stances are not of a character to rebut the presumption of 
notice which arises from an adverse possession. On the 
contrary, when we consider that the deed from Whipple to 
Kelly, though not acknowledged, was actually spread on the 
public records, the facts, in my judgment, show that if the 
transaction between Simmons and Charles Moies, and that 
between the latter and the respondent, was an actual and 
not a colorable sale, the purchaser knew enough to send 
him to those records; and if he did not go there, he pur- 
posely turned away from a knowledge of the existence of 
that deed, and voluntarily kept himself ignorant of it, that 
he might enter, with a better prospect of success, upon the 
litigation which he knew he had purchased. 

I hold both Charles Moies and the respondent charge- 
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able with notice of the deed from Whipple to Wilbur, and 
consequently, that it is valid and effectual, in equity, as 
against the respondent. It remains to consider the legal 
effect of the deed. 

It is argued, that when viewed by the light of the sur- 
rounding circumstances, in and upon which the deed was to 
operate, its true construction is, and the intention of the 
parties was, to grant the water only for canal, and not for 
mill purposes. But it is difficult to perceive how any ambi- 
guity, calling for a construction, can be raised on the words 
of this deed, which expressly conveys the right to use the 
water, when diverted, “for any purpose whatever.” To 
draw from extraneous facts a restriction of the use to 
canal purposes, would be, not to construe, but to contra- 
dict the deed. 

It is further insisted, that whatever may have been the 
intention of the parties, the deed cannot operate, in point 
of law, to grant -to Kelly a right to use the water for any 
but canal purposes. 

1. Because Kelly was acting as agent or trustee of the 
canal corporation, which was not authorized to acquire 
water for mill purposes. 

2. Because the canal corporation could not lawfully per- 
mit this section of its canal to be used for a conduit to con- 
duct water to mills. 

3. Because Kelly did not then own any land, to which 
this water right could be or was annexed, as an appurte- 
nance, by the grant. 

I do not think either of these positions sufficient to re- 
strict the legal operation of this deed to the use of the 
water for canal purposes. 

Kelly appears to have acted, not only as the trustee of 
the canal corporation, but also in behalf of himself and cer- 
tain associates who desired to acquire mill sites. It was 
competent for him to purchase property and rights which 
were in part available for canal and in part for mill pur- 
poses; and it rested between himself and the canal corpo- 
ration to distribute what was thus acquired, between them, 
according to their respective wants. Third persons had 
no power to interpose between them. 

I cannot agree that it was unlawful for the canal corpora- 
tion to allow Kelly to draw water for mill purposes through 
the canal. So long as suchuse was no interruption to the pub- 
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lic use of the canal, and infringed on no private right, it was 
competent for the corporation to permit this incidental use. 
(See Rundell v. the Delaware, §c., Canal Co. 14 How. 93.) 
By their agreement with Kelly of the 16th September, 1826, 
this right was granted in consideration of covenants on his 
part, which amounted to a valuable consideration, directly 
subserving the public use. I perccive no legal objection to 
the arrangement. It is true Kelly had not acquired this 
right when the grant from Whipple was made; nor did he 
then own any land upon which he could use the water to be 
drawn through the canal. But I know of no rule of the 
common law which prohibits grants of the incorporeal 
right to divert water, from being made in gross. If I have 
a spring, I may sell the right to take water from it by pipes, 
to one who does not own the land across which the pipes 
are to be carried, and I may either restrict the use to a 
particular house, or not, as I please. It is true the grantee 
cannot make the grant useful without acquiring from the 
owner of the intermediate land the right to lay pipes 
therein, nor can he use the water in a house until he obtains 
the right to possess that house. But these may be acquired 
afterwards. Incorporeal rights may be inseparably annexed 
to a particular messuage, or tract of land, by the grant 
which creates them, and makes them incapable of separate 
existence. But they may also be granted in gross, and 
afterwards, for purposes of enjoyment, be annexed to a mes- 
guage or land, and again severed therefrom by a convey- 
ance of the messuage or land, without the right, or a con- 
veyance of the right without the land. Com. Dig., title 
appendant and appurtenant D; 2 Bl. Com. (Chitty’s ed.) 
19, 22, 34, 39; Ashley v. Pease, 18 Pick. 274; Cocheco Co. 
v. Whittier, 10 N. H. 305. And even if the common law 
were otherwise, as a grant is but a contract executed, if the 
grant could not take effect as such, still, if it were acted on 
by the grantee, and expensive works erected, which were 
dependent on the enjoyment of what was bargained for, a 
court of equity would protect the grantee from an assertion 
of his legal title by the grantor. 

It is further objected, that the complainants have not 
acquired Kelly’s title; first, because the deed from him to 
Brown and others, bears date before the deed from Whip- 
ple to Kelly; and secondly, because Kelly conveys only the 
water rights he acquired “by virtue of agreement with 
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Simon Whipple, the Blackstone Canal Company, and oth- 
ers;’’ and there is no agreement with Simon Whipple in evi- 
dence. 

But it is conceded that the deed from Kelly to Brown 
and others was antedated, and a deed speaks from the time 
of its delivery; United States v. Le Baron, 19 How. 73; 
and, though his deed speaks of acquiring the rights from 
Whipple by agreement, yet, as Chief Justice Marshal says, in 
Fletcher v. Peek, (6 Cranch, 87,) a grant made in pursuance 
of a contract is an executed contract. Strictly speaking, 
therefore, there was no impropriety in referring to this 
grant as an agreement, for it was an agreement executed. 
Considering that it was the only agreement to which it 
could have been intended to refer, and that Brown and 
others, the grantees of Kelly, and their successors in the 
title, had acted under it for nearly twenty years when the 
respondent brought his action at law, and neither Kelly, 
nor any one representing him has ever questioned the com- 
plainant’s title, I cannot say that the words “agreement 
with Simon Whipple,” fail sufficiently to refer to and iden- 
tify the rights he conveyed to Kelly. 

It is also argued that if the deed from Whipple to Kelly 
was operative, it conveyed a legal title, and the complain- 
ants may have the benefit thereof in defending the action 
at law, and so there is no ground for the action of a court 
of equity. 

But there is no doubt of the jurisdiction of a court of 
equity to restrain the grantee by a registered deed from 
setting it up against a prior grantee by an unregistered 
deed, and to proceed to adjust the rights of the parties 
upon the footing of what equity deems the true title. Some 
courts of law in this country, though not in England, have 
exercised a similar jurisdiction. tobinson v. Alsop, 5 B. & 
Ald. 142; 1 Story’s Eq. § 397. But this does not divest 
a court of equity of its powers to give relief. 

The very elaborate and able arguments of the counsel in 
this case, have discussed many questions and traversed much 
ground upon which I have not found it needful to pass. 

The result at which I have arrived is, that upon the deeds 
of conveyance, including that from Simon Whipple to Wil- 
bur Kelly, the complainants have made good their title as 
against the respondent, to divert the water of the Black- 
stone river, saving only what was reserved for purposes of 
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irrigation in the last mentioned deed; and consequently 
are entitled to an injunction to stop the prosecution of the 
suit at law, and protect their incorporeal right from dis- 
turbance. 

Let a decree be drawn up to this effect, and for the 
costs. 


United States District Court, Massachusetts. Oct. 1858. 
In Admiralty. 


CHARLES Bates v. OTIS SEABURY AND AL. 


Where a seaman is induced to assent to his discharge, upon payment of 
a nominal sum, from just apprehension of future ill treatment, arising 
from the misconduct of the master, such assent is given under a spe- 
cies of duress ; and is no bar to a recovery of the sum due him. 

If subsequent to such discharge the seaman ships in another vessel on 
advanced lay, it is not a correct principle of settlement, to reckon full 
wages for the entire voyage of the first ship, and to deduct therefrom 
his earnings in the second ship during the time. The wages antece- 
dently due are an absolute debt. 

A proctor in admiralty cannot release or compromise the claim of his 
client without special authority; but he is authorized to receive pay- 
ment; and the amount so paid is a discharge pro tanto. 

Seamen in the whaling service discharged abroad are entitled to the 
benefit of the statute giving three months’ advance wages. 


The facts in this case in reference to the libellant’s dis- 
charge, sufficiently appear in the opinion of the court. 
Some weeks after his discharge he shipped in The Orozimbo, 
at an advanced lay. On his arrival home in the spring 
of 1854, the libellant placed his claim against the respond- 
ents as agents of The Scotland in the hands of a proctor 
of the court, and a libel was thereupon filed. After some 
negotiations between said proctor and respondents, a set- 
tlement was made upon the basis indicated in the opinion 
of the court, and a full and formal receipt given by the 
proctor, and the libel dismissed; all this being done with- 
out the knowledge of the libellant, and without any author- 
ity from him. 

Upon the libellant’s return from another voyage in 1857, 
he first learned of the settlement, and thereupon filed the 
present libel, July 9th, 1857. The case came on for hear- 
ing before the United States District Court, in October last. 
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R. C. Pitman for libellant, cited upon the question as to 
the basis of settlement, Hutchinson v. Combs, Ware R. 74. 
The Rowena, Ware, 319. As to the advance wages, Emerson 
v. Howland, 1 Mason 48, Wells v. Meldrum, 1 Blatchford & 
Howland, 346. And to the authority of the attorney, Lewis 
v. Gamage, 1 Pick. 347, Jackson v. Bartlett, 8 Johns. R. 281, 
Wilson v. Wadleigh, 36 Maine, 496, Greenleaf on Evid. vol. 
2, $141. Betts’ Prac. p. 10. 

Wm. W. Crapo for respondents, cited as to the power of 
proctors, Benedict’s Admiralty, p. 188, Dunlap’s Ad. Prac., 
105. The Frederick, 1 Haggard’s Ad. p. 220, Wym v. Rob- 
inson, 2 Haggard’s Ecc. Rep. 196. The Whilelmina, 1 Wm. 
Robinson's Rep. p. 340, Durant v. Durant, 2 Adams (Ecce. 
Rep.) p. 267. Brig Harriett, Olcutt Rep. p. 223. 

SpraGuE, J.—I have first to consider the agreement 
made at the time of the discharge. The libellant, who was 
a boat steerer, was discharged at a foreign port upon pay- 
ment of $5 and being released from what he owed to the 
ship. A settlement made by a seaman upon his discharge 
is binding, if he acts freely and intelligently. In this case 
I am not satisfied that the seaman acted freely. He was 
under a species of duress; and the agreement should not 
deprive him of what was actually due him. He had been 
treated with unjustifiable harshness, after going to spend 
the night with his brother, whom he had not seen for fifteen 
months; which absence, although a technical violation of his 
duty, called for no severe animadversion. He sent word as 
to his absence, and it is not to be presumed any master 
would have refused permission if it had been asked before- 
hand. There was no occasion for violent passion, nor for 
the orders given to the mate, to employ the libellant in 
duties not suitable to his station, and which were degrading 
and humiliating. I am satisfied that he was in a position 
where he had good grounds to anticipate ill treatment, and 
he consented to his discharge for that reason. Any assent 
so given should not deprive him of what was actually due 
him at the time. 

In regard to the subsequent settlement in August, 1854, 
[ have had some doubt. The rule at common law is well 
settled. An attorney has no power to compromise a claim 
that is left with him to prosecute. That is matter in the dis- 
cretion of his client. A mere retainer gives no power to do 
this; but a special authority is often given. 
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The question is, whether proctors in admiralty have any 
different power in this respect. The respondents’ authori- 
ties induced doubt whether they may not stand on different 
ground. But [ am not satisfied on the whole that proctors 
possess the powers contended for; nor do I think it wise 
to make this distinction between proctors and attorneys 
practising in the United States courts, unless I find it estab- 
lished. It would be inconvenient, and not readily appren- 
hended by clients. It is not desirable to establish it de novo. 
No one of the cases or text books cited, go to the extent 
of saying that proctors may release the claim of their cli- 
ent by receiving less than his due. They say that courts 
will not uphold settlements made behind the back of the 
seaman’s proctor under certain circumstances; also, that 
they are more satisfactory when made with the advice of 
the proctor, who is better situated to resist undue influence. 
All this goes to the protection of seamen. 

It is laid down by Judge Betts in his Admiralty Practice, 
and by Mr. Benedict in his Treatise, that after a decree the 
proctor cannot release the judgment for a part payment. 
This is an authority to the extent that where a certain 
amount is known to be actually due to the client the proc- 
tor has not authority to receive less. This applies in prin- 
ciple to the present case, there being here an amount ascer- 
tained to be due. I am of opinion that this settlement 
does not preclude the court from going behind it. The mere 
fact of a settlement with the proctor is not of itself a suffi- 
cient defence. The court will go further and inquire whether 
the settlement was such that it ought to be upheld. There 
are cases where a settlement with the man himself will not 
be final, and even a decree of the court may be re-examined 
on review for a manifest error. I do not mean, however, to 
put the case as if the proctor had the same authority as the 
client; for I do not think he has. 

In looking into this settlement I think it proceeded on a 
manifest error. The proctor intended to receive all that 
the party could by law recover; he supposed that he had 
adopted a correct principle. The settlement really pro- 
ceeds on a mistake. The basis of settlement was this, to 
allow the libellant his lay in The Scotland, his first ship, for 
her whole voyage, embracing as well the time after the 
libellant left the service of the ship as that while he was, on 
board of her, deducting therefrom what he had earned in 











. ~ 4 fh Pry k Yet”! oie 
(TD MSs 86s Li energies sb ena Leila 





anh a> Vlalhl- Ae 





ee ee ee S 


the meantime in The Orizimbo. 


District Court of the United States. 669 





There is some color cer- 
tainly for this. But the error was in taking into account 
what the libellant had earned before his discharge. To 
that he was absolutely entitled. Ifhe had earned twice as 
much afterwards, he would still be entitled to receive what 
was before due him. Another claim of the libellant, viz., 
for a wrongful discharge, stands on a different footing. 
That is a claim for damages; not for wages or lay pre- 
viously accruing. Where such a claim is sustained, the court 
will igive an indemnity; in ascertaining which, they will in- 
quire what the libellant has suffered. If he has had to 
work or pay his passage home, then the court will pay him 
for his time and necessary expenses. All that he has lost 
in time, expenses or suffering by the wrongful discharge, he 
may recover. But if in fact he has immediately found an- 
other vessel and earned full wages, then the court say, 
You have not suffered any loss of time or wages. But this 
all goes to the question of damages. The antecedent wa- 
ges are as much due as a promissory note; the libellant’s 
success subsequent to this wrongful discharge cannot dis- 
charge that debt. 

Considering then that the libellant’s proctor had no au- 
thority to make the settlement, and that it proceeded upon 
an error, I must now give to the libellant what he ought 
in law and justice then to have received. In so doing I 
shall take care that the respondents do not suffer from that 
settlement. I shall deduct the whole amount paid by them 
to the libellant’s proctor. He was authorized to receive 
payment, though not to release the debt. I therefore hold 
it a discharge pro tanto. That leaves the respondents in as 
good a situation as if that settlement had not been made. 
As to the three months’ wages, this does not seem to have 
been taken into account in the other settlements, but I see 
no answer to the claim. It is an absolute provision of the 
statute, and the seaman may recover the portion that be- 
longs to him—that is, two months’ wages in this suit. 
There is a difficulty in the whaling service in fixing the rate 
at which his wages shall be estimated. The practice by 
consuls abroad in the case of common seamen has been to 
allow $12 per month,— what it has been in the case of 
boat steerers or other officers, I do not know. In the pres- 
ent case I see no better criterion than to take what his 
average earnings were per month, or, in other words, to ex- 
tend his lay for two months. 
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[After the delivery of the above opinion, objections being 
made by libellant to certain items of the account furnished 
by respondents, the court disallowed a charge of 24 per 
cent. guarantee commission on sales of oil, and the charges 
for fitting and discharging ship. The libellant claimed in- 
terest from the arrival of The Scotland; but the court only 
allowed it from the filing of the second libel. | 


Superior Court for the County of Suffolk. January Term, 
1859. 


Foss v. RICHARDSON AND AL. 


Defendant sold to plaintiff by deed the right to make a certain horse shoe 
alleged to be secured by patent. In an action to recover back the 
money paid, the jury found that the shoe was worthless and not covered 
by the patent. //eld, that the contract being void ab initio for want of 
consideration, the rules as to offer of rescission, notice, demand and 
waiver did not apply. liter if the contract had been found voidable 
for fraud or other cause. 

As no patent right to make the shoe sold existed, the covenants in the deed 
of assignment constituted no consideration, even if they could be con- 
strued to apply to the shoe sold, instead of the shoe which in reality was 
covered by the patent. 

It is no ground for a new trial that the jury on undisputed facts have come 
to a different conclusion from intelligent experts. 


Huntineton, J.—This is an action brought by the plain- 
tiff against the defendants to recover back moneys to the 
amount of fifteen hundred dollars, paid for the right to 
manufacture the “ Improved Elastic Horseshoe,” in a por- 
tion of territory described in a deed from the defendants 
to the plaintiff, executed in 1854. The alleged ground of 
recovery back, is, that the money was paid for a considera- 
tion that never existed, or had failed, and under false and 
fraudulent representation. Specifications were filed aver- 
ring that the shoe was worthless — that there was no pa- 
tent right in existence securing the right to make the shoe 
which was exhibited at the time of the sale, and that false 
and fraudulent representations were made by the defend- 
ants, that an exclusive right to make the shoe exhibited 
was secured by letters patent,—and that the Jones 
patent, so called, secured the right, and that the right 
for the city of Boston had been sold for five or six thousand 
dollars. These allegations were denied, payments by the 

































le St nnd atin tot at Me 


iid 











aw «sitet San 


vt ctl Slate 0 











Superior Court for the County of Suffolk. 671 


plaintiff being admitted. On the trial several issues were 
raised for the j jury. 

Ist. It appeared that the negotiations were made by one 
William H. Richardson, and his authority to bind the de- 
fendants was denied. This was one issue. 

2d. Another issue put to the jury was, whether the shoe 
exhibited was the same in principle with the shoe described 
in the letters patent, and covered by the letters and speci- 
fications. 

3d. Whether either shoe was in the legal sense useful. 

4th. Whether the representations were fraudulent, — 
various questions of law were raised during the trial, and 
prayers for instructions embracing some sixteen legal pro- 
positions were submitted to be ruled upon. 

The jury returned a verdict for the plaintiff for the 
amount he had paid ($1500), with interest from the date of 
the writ. 

Upon the return of the verdict, the jury were inquired of 
by the court, whether they specially considered the question 
as to the shoe exhibited and sold, being covered by the letters 
patent. They replied that they did; and found that it was 
not covered by, or within, the letters and specification. 
On being further interrogated, whether they passed speci- 
fically upon the question of fr aud, they replied that they did 
not, but found for the plaintiff generally, under the instruc- 
tions as to the law as laid down by the court. 

The defendants move that the verdict may be set aside, 
and for a new trial on the ground that the verdict was 
clearly against the evidence, and against the law as ruled 
by the court, and that the jury misunderstood both the evi- 
dence and the law. 

1st. It was claimed that the jury were not warranted by 
the evidence in finding that the right to make the shoe exhi- 
bited was not secured by the letters patent. The defend- 
ants called two experts, whose testimony tended to show that 
in their opinion the shoes were the same in principle, and 
that the patent covered the shoe sold. The plaintiff intro- 
duced little or no oral evidence to control their opinions. 
The shoes, however, were in evidence, together with the 
letters patent and specifications. The defendants claimed 
that the question was for the jury and not for the court, 
and the court so ruled. The question was therefore sub- 


mitted to the judgment of the tribunal to which the defend- 


ants claimed it belonged. 
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The two experts upon the facts before them gave an 
Opinion under oath, that the single shoe was within the 
specifications. The jury upon the facts before them were 
of a different opinion. They are the ultimate judges, and 
their opinion upon the facts must govern. On this point 
the defendants claim a new trial, the rather because the 
jury have found a verdict against the opinion of intelligent 
experts than against facts proved in the case. There 
were facts in the case, undisputed before both the experts 
and the jury, which might lead in different minds to differ- 
ent conclusions. The double shoe under the Jones patent, 
and the single shoe exhibited as the patent shoe, were both 
in evidence. There was evidence tending to show, that 
practically they were of such different construction, that 
while the double shoe could not be worn at all by a horse, 
hampering him so that he could not travel, the shoe, sold 
as protected by the patent, could be worn, and used, even 
if it was no improvement. Upon all the facts as to whether 
they were of the same or of different principle, the experts 
came to one conclusion and the jury to another, and the 
conclusion of the jury is final. 

2d. A new trial is claimed, because upon the question 
of fraudulent representations, the verdict was clearly against 
the weight of evidence. 

Though this question is peculiarly within the province 
of the jury, and though courts are most reluctant to disturb 
their findings where the issue is fraud, yet, in this case, if 
the verdict could not be sustained upon other and dis- 
tinct grounds, it would be a grave question whether it should 
be permitted to stand. The evidence as to the alleged 
fraudulent statements being any thing more than matter of 
opinion, expectation, or common puffing, or likely to deceive 
a person of ordinary prudence and discretion, was slight 
and feeble. 

The ground upon which a new trial is most urgently 
claimed, is, that even if the representations were fraudulent, 
or the shoe worthless, and the contract not binding for that 
cause, without fraud; still the plaintiff was bound to rescind 
or to offer to rescind in a reasonable time, and that the evi- 
dence upon this point was wholly insufficient, and against 
the instructions of the court in matter of law. 

The jury were instructed that if the contract was voida- 
ble by reason of fraud, — or because the invention was not 


“ENN AES ce 









































aaah Mies co eal aaa 


Te 9 


leuk Jeti paket 


i iia oe tala 











en ed 


segs Cen pete Ba ee eT eT ee hae a anne 









Superior Court for the County of Suffolk. 613 


new and useful, the patent being therefore void, or because 
the shoe exhibited and sold was not covered by letters pa- 
tent, thus conveying no exclusive right, and being therefore 
of no value, the contract might be rescinded, and the money 
recovered back in this form of action. They were also in- 
structed that a restoration of the property transferred and 
of all benefits derived from the sale, was a necessary pre- 
requisite, and that the seller must be restored to the con- 
dition he was in before the sale, within a reasonable time, 
or that the offer to do this must be made, with the qualifi- 
cation, however, that if the property was worthless to both 
parties, a useless ceremony might be dispensed with, and 
no offer to return was required. 

The jury were also instructed that if the Jones patent did 
not cover the shoe exhibited, the plaintiff should have offer- 
ed to return the deed, or to re-convey the right described 
in the deed; and that if the shoe was worthless, and there- 
fore not required to be returned, there should have been a 
demand or request before suit to return the money within 
a reasonable time after the discovery that it was worthless ; 
but that these rules were to be taken in connection with 
another rule of law, the benefit of which was claimed 
by the plaintiff, viz., the rule as to a waiver. As to this, 
that the plaintiff was not bound to go through an idle cere- 
mony, and if the defendants, by their agent duly authorized 
dispensed with an offer to return the property, or a demand 
of the money by the plaintiff, knowing that such offer or 
demand would be made, and giving the plaintiff reason to 
believe it would be useless to do it, then such demand or 
offer need not be proved. 

The verdict has conclusively established the fact of the 
issuing of the letters patent, the assignment by the defend- 
ants, to the plaintiff, of a right to manufacture the double 
shoe therein described within the State of Rhode Island; 
that the right was not in a legal sense useful; that the right 
to make the single shoe sold was not covered by the letters 
patent ; that William H. Richardson down to Oct., 1854, was 
the general agent of the defendants to sell, receive pay- 
ment, and rescind, — and could bind the defendants. 

The only questions to be opened, if a new trial were 
ordered, would relate to the necessity and offer of a rescis- 
sion, notice, demand, and waiver. 

The direct evidence as to rescission, or an offer to rescind, 
VOL. XXI.—NO. XI. 43 
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and notice, demand and waiver, offered at the trial, came 
from the plaintiff himself, who testified that in September, 
1854, more than four months subsequent to the sale, he 
asked the defendants’ agent to give up the bargain, or trade, 
and that he refused to do it, saying that he was going to 
travel through the United States to sell rights, and that he 
had sent the shoe to Victoria and Napoleon. 

There was other evidence of an indirect character as to 
the statements of the agent, the circumstances under which 
the bargain was made, the relations existing after the sale 
between the plaintiff and the agent; expressions of dissatis- 
faction and anxiety as to the result of the purchase on the 
part of the plaintiff, and of hope and encouragement and 
perseverance on the part of the agent, contained in various 
letters that passed between them, — passages tending to 
show an agreement to remit five hundred dollars of the 
consideration money ; and both parties were upon the stand 
and gave their several accounts of the transactions between 
them. 

Upon a review of the evidence in the case, in all its bear- 
ings, and with the inferences that might be legitimately 
drawn from it by the tribunal whose duty it was to weigh 
it, and give it its effect, I cannot bring my mind to the con- 
clusion that the jury, upon the question of offer to rescind, 
or waiver, or request that the money should be returned, 
have rendered a verdict so clearly against the evidence, or 
the weight of evidence, that it should be set aside for that 
cause. 

If, however, this we-e the case of a contract found voida- 
ble by the jury by reason of fraud, so that the doctrine of 
rescission, offer to return, and waiver, were applicable, the 
motion for a new trial upon this ground might deserve fur- 
ther consideration, for Iam free to say that the evidence 
did not convince my own mind that the rules of law on this 
subject were satisfied. But the jury have found the con- 
tract not voidable by reason of fraud, but void in its incep- 
tion, for want of original consideration, the right to make 
the shoe sold being worthless, and the patent not covering 
it. Though this point was made at the trial, it was not 
80 prominently presented as the question of fraud and the 
uselessness of the article, supposing it to be protected by the 
patent. The rules of law applicable in one case and the 
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therefore so prominently presented. The finding of the jury 
has made it necessary to investigate the question further, 
and after a somewhat extended examination of authorities, 
I have come to the conclusion that the contract having been 
found void for want of original consideration (nudum pactum,) 
the article sold not being protected by patent, and of no 
value, the doctrine of rescission and offer to return does 
not apply, and that the verdict ought not to be set aside as 
against evidence, or against law. 

The double shoe described in the patent was not useful. 
The single shoe exhibited and sold was not covered by the 
patent, neither was it within the description in the deed of 
assignment, or its express covenants to warrant and defend. 
They must be construed to apply only to the double shoe 
described in the Jones patent, and named in the deed, not 
to a shoe which the patent does not protect. That the 
deed itself, with its covenants, even if it described the single 
shoe sold, would not constitute a sufficient or valid consid- 
eration for the contract, is settled by the courts of our own 
State. So far as I have been able to examine, I do not find 
any case where the contract is held to be void in its incep- 
tion for want of consideration, in which a rescission or offer 
to return, or a demand, is held to be requisite before suit. 
The very term, rescission, implies something once valid, to 
be rescinded. <A non-existing thing has no vitality to be 
destroyed. The law cannot call on a party to destroy a 
thing that it declares never had being, — to unmake a thing 
that it declares never to have been made. The rule as to 
rescinding, requiring the vendor as to the consideration to 
be placed in statu quo, does not apply, for he has not lost his 
original status, and has parted with nothing of value to be 
restored. 

In Dickinson v. Hall, 14 Pick. 220, it was held that a 
patent right being void, there was a total want of considera- 
tion for the note given for it by the defendant, and that 
an alleged covenant of title would not constitute a valid 
consideration, because, it was said, the object of the party 
in making the contract was to obtain not a mere covenant, 
but the conveyance of a patent right; and though the seller 
bought and sold thinking it was a valuable property, still 
he could not recover on the note given, for the defence did 
not rest on the ground of fraud, but on the ground that the 
defendant had received no value, and his promise was nudum 
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pactum. The jury were instructed that if the patent was 
void from the beginning, whether the plaintiff knew or be- 
lieved it or not, the note was without consideration, though 
it might have been otherwise, had fraud or misrepresenta- 
tion been imputed. Here the distinction between contracts 
void for want of consideration, and voidable by reason of 
fraud, is clearly recognized. See also, Bliss v. Negus, 8 
Mass. 46. 

In Perley v. Balch, 23 Pick. 283, in discussing the sub- 
ject of rescinding a contract, the court say if the property 
is of no value, the rule as to a return does not apply, and 
“whether there was fraud or not, the contract would be 
nudum pactum,” and that “ if a chattel be of no value to any 
one, it cannot be the basis of a bargain.” This would be 
true a fortiori, of the mere right to make a chaitel. 

That money erroneously paid, or allowed under mutual 
ignorance or mistake as to facts, may be recovered back 
without a special demand, is settled law. “If A confiding, 
though improperly confiding, in the mistaken affirmation of 
B, pay him money, A shall recover it back in an action 
for money had and received.” Union Bank v. Bank of United 
States, 3 Mass. 74. So, “where money is paid in consideration 
of a contract which is void for want of power in one of the 
parties, or for any other cause than fraud or illegality, 
natural justice dictates that the money so paid shall be 
refunded, and there is no principle of law to prevent the 
operation of so equitable arule. Shearer vy. Fowler, 7 Mass. 
31. 

In Thompson v. Gould, 20 Pick. 134, where plaintiff made 
payments towards the purchase of land and a dwelling 
house, under a parol agreement, and before a deed was 
given the house was destroyed by fire; it was held that 
the money could be recovered back, on the ground of failure 
of consideration under the common counts. The facts in the 
case are stated with particularity, and it does not appear that 
any request or demand was made before suit, and the ground 
taken in defence was that there had been no rescission of 
the contract, but the action was sustained. 

The decisions in England, and in some of the United 
States, to the effect that where the plaintiff has received a 
benefit from a patent for an invention which afterwards turns 
out to be void, he cannot recover back the consideration, 
are not applicable to the case at bar, since the shoe sold is 
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found by the jury not to have been a patented article, with- 
out value — and therefore, was of no benefit to the plaintiff. 
In view of the cases decided in Massachusetts, and already 
cited, it is questionable whether those cases would be recog- 
nized as law here. 

In Shaw v. Methodist Episcopal Society in Lowell, 8 Met. 
323, the plaintiff advanced and delivered to the defendants 
two hundred dollars, and took back a note for the money 
with a memorandum annexed, that the debt was secured by 
a mortgage. This turned out to be untrue, though not 
made in bad faith. The court held that the money could 
be recovered back without a previous special demand, and 
that it was not necessary to make a formal tender of the 
note, or prove an offer to return before suit, but that it was 
sufficient to bring it into court for the use of the defendants 
at the trial, as was done with the deed in the case at bar. 
See also, Thurston v. Blanchard, 22 Pick. 18, to the same 
effect. 

In Dill v. Wareham, 7 Met. 438, it was held that where 
a party receives money in advance on a contract which he 
had no authority to make, and afterwards refuses to fulfil 
the contract, the other party may recover back the money 
in an action for money had and received, and that in such 
case no previous demand of the money need be averred or 
proved. This was a case where the defendants undertook 
to sella right to take oysters within the limits of Ware- 
ham, having no power or authority so to do; and having 
received $500 in advance, it was held that ‘the plaintiff 
might recover back the money in an action for money had 
and received, without any special demand before suit. The 
Chief Justice states the principle thus. “As money was 
received by the defendants in advance, upon a consideration 
which has failed, it must be regarded as money had and 
received by the defendants to the plaintiff’s use, and there- 
fore the action for that sum will lie. No special demand 
was necessary. Where there is a debt, a duty to pay 
money presently, not dependent upon any condition or con- 
tingency, an action may be brought to recover it, without a 
previous demand.” In the case at bar, the defendants under- 
took to sell an exclusive right to make a horseshoe having 
no such exclusive right which was the subject of sale, and 
though in the case cited and in some others before referred 
to, the distinction between a failure and an original want 
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of consideration is not clearly noted, yet obviously the 
doctrine held is, that where there is a want of consideration 
and money paid, it may be recovered back in this form 
of action without a previous demand. 

The money having been paid without consideration, the 
thing supposed to be sold having no existence, there is no 
contract to be rescinded, the defendant holds money to 
which the plaintiff is justly and equitably entitled, and the 
law implies a promise to repay it; and it may be recovered 
in an action for money had and received. It is not neces- 
sary to aver,or preve a special request in such cases. The 
defendants by not returning the money received according 
to their implied promise, may be sued as for the breach of 
any other contract, and with no more previous formalities 
on the part of the plaintiff. The motion for a new trial is 
therefore overruled. 


WHITMORE v. Boston AND Maine R. R. Co. 


Land taken by railroad—Petition by administrator to assess dam- 
ages—Survivorship of cause of action—Statutory purchase. 


Two tenants in common of real estate in 1847 peti- 
tioned the mayor and aldermen of Boston, as county com- 
missioners, for an assessment of damages for land taken 
by the defendant corporation. Before any action was taken 
the defendants filed a bill in equity against the plaintiffs for 
the specific performance of an alleged contract to convey 
the land in question, also praying for an injunction against 
further proceedings on the petition. 

One of the tenants in common died, and now his admin- 
istrator and the survivor file another petition to the mayor 
and aldermen, suggesting the death, and praying to have 
the matter taken up. On this petition the mayor and 
aldermen assessed the sum of $1, as damages, and the peti- 
tioners have appealed to this court. The defendants now 
move to dismiss on the following grounds. 1. That the 
petition is new and distinct from the petition of 1847, and 
being more than three years after the taking of the land is 
barred by the statute. 2. That the petition being for dam- 
ages for an injury to real estate, the heir and not the 
administrator of the deceased could alone maintain it. 

By the Court. Nasu, J.— Held, that the taking by the 
railroad is not in the nature of a tort to real estate, an 
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action for which would not survive, but rather in the nature 
of a statutory purchase by the corporation, for the purchase 
money of which the administrator may sue, although the 
statute only provides the remedy for the owner. Moore v. 
Boston, 8 Cush. 274. [See also Emerson v. Cutler, 24 Pick. 3 
118.] Also that the petition sufficiently relates back to 
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= the proceedings of 1847, which were suspended by the de- ES 

fendants’ bill in equity, and is analogous to the usual sug- AM 
: gestion of death and appearance of the administrator ea 
j asking leave to prosecute or defend an action at common H 
3 law. 







Motion overruled. 








PRACTICE. i 
CUNNINGHAM v. BAKER. {P 
ie 
° . ° ° ° a 
New trial—Misapprehension of instructions by counsel. j 
z e Kf 
j Motion for new trial on the ground that the defendant Us 
went to trial without certain important witnesses, owing to fi 
a mutual mistake and misapprehension of instructions be- | 
tween counsel in New York and Boston. The correspon- 
dence on which the misunderstanding is alleged to have 
arisen was not before the court. Held, such a motion | 
cannot be allowed upon the mere affidavits of counsel, as to | 
their understanding, conclusions, inferences or suppositions ih 





from facts or language, but that the facts or language should 
be before the court. 







DERRY v. SMALL. 






Power of court to vacate judgment at same term. 





i Morton, J.— The defendant was defaulted and judg- 
; ment was entered before the end of the term, on special 






; motion of the plaintiff. Defendant applied to take off the 
i default, and the court ordered execution not to issue until 
: the motion was heard. By a mistake an execution has 
: issued, but has not been served. The plaintiffs contend that 
the court cannot now vacate the judgment. But it has al- 
ways been the practice of this court and the Court of Com- 
; mon Pleas to vacate judgment on a default if applied for 
during the same term, before the record is extended and 
while the judgment remains “ in paper.” 
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Ir1sH v. RICE. 


Replevin—Judgment for return— Clerical error in judgment. 


Action on a replevin bond. The action on which the 
bond was given was not entered, and the defendant made 
application for costs and return, and it appeared that judg- 
ment was entered for costs but not for return. Held, that 
the judgment on such application, being in the nature of a 
non-suit, should have been for a return as of course, and 
that the error being merely clerical might be rectified by 
the court under the provisions of Rey. Sts. c. 100, as an 
amendment in affirmance of judgment. 


AYER v. KELLY. 


Jurisdiction of Justices’ Court—Forcible entry of shop—Title to 
real estate—St. 1852, ec. 314. 


Huntineton, J. — This action was brought in Justices’ 
Court for the County of Suffolk. The damages were laid at 
$100. A motion was made in the court below that the action 
should be dismissed for want of jurisdiction in the justice, but 
overruled, and judgment was recovered for the sum of $80. 
An appeal was taken and the motion was renewed here. 

The ground of defendant’s motion is, that the action is 
for trespass to real estate, and that the damages being laid 
at a sum over $20, all the proceedings were void for want 
of jurisdiction. This case is not within the provisions of the 
Revised Statutes, which give justices of the peace jurisdic- 
tion in such cases unless the parties request a removal. 
There is in ch. 85, $2, Rev. Sts., an express provision that 
in the excepted cases of real actions, and actions in which 
the title to real estate may be concerned, justices of the 
peace, when the sum demanded does not exceed $20, shall 
have concurrent jurisdiction with the Court of Common 
Pleas. 

The act of 1852, c. 314, extending the jurisdiction of 
justices of the peace in certain cases to $100, expressly 
excepts all actions of trespass on real estate, and it does 
not give concurrent jurisdiction in such cases where the 
damages are laid over $20, and not exceeding $100. The 
provisions of the Revised Statutes, therefore, empowering a 


justice of the peace to try such cases where neither party 


desires a removal, do not apply in this case. 
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It is claimed that this is not an action of trespass to real 
estate, and not within the exception in the statute. The 
declaration is in tort, and alleges that defendant “ forcibly 
entered the plaintiff’s shop,” and by false pretences and 
representations got possession of a watch of the plaintiff, 
and refused to give it back. The question then is, do the 
words alleging a forcible entry of plaintiffs shop amount to 
an allegation of trespass on real estate? We think they 
do. It is in the precise form of pleading prescribed in the 
forms which accompany the Practice Act in the case of 
trespass to land. “And the plaintiff says the defendant 
forcibly entered the plaintifi’s close,’ &e. The allegation 
that the forcible entry was in the shop of the plaintiff, is a 
sufficient allegation of the place by name, and is equivalent 
to the old form of declaring in actions quare clausum. It 
was a material allegation necessary to be proved, and if the 
plaintiff failed in that proof he would have failed in his 
action if the defendant had taken issue upon that fact in 
his answer. 

The case is in principle similar to that of Sawyer v. Ryan, 
13 Met. 144. The allegation in that case was, that the 
defendant Ryan broke and entered the dwelling house of 
the plaintiff occupied by him, and imprisoned the plaintiff 
without cause, and against law, and put him in fear for the 
purpose of extorting money from him. The court held that 
though the declaration was somewhat anomalous, leaving it 
doubtful whether the plaintiff intended a charge of break- 
ing and entering the close, or of injury to the person by 
imprisonment, yet there being a good description by naming 
the plaintiff’s dwelling house, and an averment of breaking 
and entering, that it was the averment of a trespass on real 
estate. The words “shop” and “ store,” are often ina legal 
sense used synonymously, and in their natural meaning im- 
port an interest in real estate. By the devise of a build- 
ing, the land on which it stands passes as incident. It has 
been held, that in trespass and ejectment the word “ tene- 
ment” is too general, but that the use of the words, “ mes- 
suage,” “barn,” or “outhouse,” is a sufficient designation 
of a corporeal right, and imports an interest in realty. In 
the larceny acts, and in criminal pleading, the word “ shop” 
is often used in this sense, and there can be no doubt that 
the allegation of a forcible entry, or of the breaking and en- 
tering of a shop in an action of tort, presents a case within 
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the exception of the act extending the jurisdiction of jus- 
tices of the peace and justices’ courts, where the “title to 
real estate may be concerned.” 

We are aware that in the case at bar, on the same ob- 
jection being taken by the defendant before the Justices’ 
Court, the motion was overruled and an amendment allowed 
striking out the word “forcibly.” But if that court had 
no jurisdiction of the action, it had no jurisdiction to allow 
an amendment. All the proceedings were coram non judice, 
and the action must now be dismissed. 
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Frost v. FLANDERS. 








Redemption of land from extent on execution. 





Where an execution has been extended on land, and the 
debtor in a writ of entry relies on a tender to discharge 
the land from the extent, he must bring the amount tendered 
into court. 







CUTTER, EXECUTOR, v. EMERY, ADMINISTRATOR. 






Contribution — Surety of a surety. 


If two persons sign the same obligation as sureties for a 
third, the first at the request of the principal, and the sec- 
ond at the request of the first surety, they are not co-sure- 
ties as between themselves; but the first surety stands in 
the relation of principal to the second, is responsible to 
him for whatever he may be compelled to pay, and has in 
no event any claim against him for contribution. 













SHOUTER v. SWINDLES. 
Auditor's report — Coverture. 





The findings of an auditor’s report make a prima facie 
case, entitling the party in whose favor they are, to a judg- 
ment in accordance therewith, unless controlled and over- 
thrown by other evidence. 

Evidence tending to show that the plaintiff was the wife 
of an alien, living in this State separate from her husband 





























Sabie saan VS Shah Pte A ets Ati ll se eaty ih 


cone AS hip Loh 


Sa Sh AL We tata OD So tlie A BN aA ade Re 





Supreme Judicial Court of New Hampshire. 683 


at the time she rendered the services for which compensa- 
tion is sought to be recovered in the suit, and ever since, 
is not calculated to control or overthrow the conclusions of 
the auditor, that the defendant is indebted to the plaintiff, 
or to invalidate the plaintiff's right to recover for the ser- 
vices rendered, in a suit in her own name, under the pro- 
visions of the statute. 

It is no objection to the plaintiff's right to recover of the 
defendant for services rendered, that they were performed 
for a third party who has paid the defendant for them; the 
auditor’s report finding the defendant to be indebted to the 
plaintiff for them. 


Strafford. December Term, 1858. 
CHESWELL v. CHAPMAN. 


Partition by committee from Probate Court — Assignment of 

easements. 

A committee appointed by the Court of Probate to make 
partition among tenants in common, may give to the share 
of one tenant a convenient right of way over the land 
assigned to the other tenants. 

If the committee assign to one share “ the privilege to 
pass and repass to and from, in and around,” the land 
assigned to the other tenants, “in the usual passways,” 
the partition creates a valid right of way in such pass- 
ways. 

But the right will be limited to such passways as were in 
existence and in a condition to be used at the time of the 
partition, and were marked on the ground by a distinguish- 
able track, or otherwise so defined as to be fixed in a cer- 
tain course. 

FowLe v. MESERVE. 


Action by one partner against another under the statute. 

Where a partnership is conducted under an agreement to 
share profit and loss in proportion to the capital furnished 
by each partner, in the absence of any settlement or special 
agreement, one party cannot, under the statute of New 
Hampshire, maintain an action at law against another part- 
ner during the continuance of the partnership, for neglect of 
the defendant, on demand, to pay over, or account for, the 
plaintiff's share of certain specific sums received by the 
defendant on partnership account, in the usual course of 
partnership business. 
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CouNTY OF STRAFFORD v. SOMERSWORTH. 
Support of prisoners. 


Towns and cities are chargeable for the support of pris- 
oners committed to jail for violations of the police law, 
and of city ordinances, passed by virtue of the powers ordi- 
narily vested in police officers. 


Hillsborough. December Term, 1858. 


JACKSON AND Norris v. BARRON. 
Evidence — Party to record — Caption of deposition. 


A party to the record, who has no interest in the result 
of the suit, is a competent witness. . 

If it is objected to a witness offered on trial, that he is a 
party to the record, and no objection is then made on the 
ground of his interest, the objection of interest cannot be 
urged on the hearing of the case. 

Where the estate of a deceased person is interested in 
the result of a suit, his wife, if she have no interest in the 
estate, is a competent witness, unless the facts to which 
she testifies, came to her knowledge through confidential 
communications from her husband. 

If the estate of a person deceased is interested in the 
result of a suit, and his wife, being entitled to a distrib- 
utive share in the surplus of the estate after the payment 
of debts, is offered as a witness, the court may receive evi- 
dence to show the condition of the estate to be such that 
the wife can have nothing from it in any event of the suit; 
and if the evidence satisfies the court of that fact, she is a 
competent witness. 

Where the form used for the caption of a deposition 
contains a certificate to the oath of the witness, and also to 
the taxation of costs, and the signature of the magistrate 
follows both, if it is plain from the form of the caption that 
the signature was intended to apply to both certificates, 
the caption is sufficient. 


Bunton v. LyForpD. 


Effect of appearance by attorney upon the judgment. 


Where a regular attorney of the court appears and 
answers for a defendant in a suit at law, a judgment recovy- 
ered by the plaintiff will not be vacated nor execution 





¥ 


si et 





























— 
01 Pl 


iz 
a 
ra 
& 
x 
: 








Supreme Judicial Court of New Hampshire. 685 


enjoined by a court of equity, though the attorney appeared 
without authority from the defendant; unless it is shown 
that the attorney is not of sufficient ability to answer for 
the damages caused by his unauthorized appearance, or 
there has been collusion between him and the plaintiff in 
the suit at law. 


RIDDLE v. GAGE. 


Partial failure of consideration in a promissory note. 


Partial failure of consideration is, pro tanto, a good de- 
fence to a promissory note, where the sum to be deducted 
can be ascertained by mere computation; but it is other- 
wise where the amount to be deducted is unliquidated. 

Where a note was given for $1,200, for seventeen arti- 
cles of machinery, with no separate valuation, and five of 
the articles were at the time under a valid attachment 
against the vendor, which were afterwards sold upon an 
execution recovered in the suit in which the attachment 
was made: Held, that, there being no specific price fixed 
to the articles at the time of the purchase, but their value 
being unliquidated, the plaintiff should have judgment for 
the whole note. 


AIKEN v. GALE. 


Contribution between the owners of separate parcels of mortgaged 

property. 

If two are severally seized by like title of separate lots 
of land, which have been previously mortgaged by their 
grantor in the same conveyance, and one pays the debt, 
and takes an assignment of the mortgage, he may maintain 
a writ of entry against the other, and have a conditional 
judgment for such sum as he ought in equity to receive. 

Where the equities of the parties are equal, the owners 
of several parts of mortgaged property are bound to con- 
tribute in proportion to the relative value of their parts; 
and neither of such parties can, by obtaining an assignment 
of the mortgage, compel the other to pay more than his 
ratable proportion of the debt. 
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DANE v. MACE. 
Caption of depositions. 


The justice’s certificate of the taking of depositions did 
not state before whom the deponents were sworn: It was 
held, that the justice’s certificate under oath, made after the 
depositions were returned to the court, and in no way con- 
nected with them or the original certificate of the taking, 
could not be received to remedy the defect. 


Poor v. TAGGART AND ALS. 
Arrest on warrant — Return of officer. 


The return upon a warrant, under date of March 22, 
1855, that the officer had arrested the respondent, and 
then had him before the magistrate, is sufficient to justify 
an arrest made on the 13th of that month, it appearing that 
the arrest was made on the 13th, and that it was then agreed 
between the respondent and officer that the warrant should 
be returned on the 22d. 


AMosKEAG BANK v. Moor AND ALS. 
Promissory notes — Extension of time of payment. 


An agreement between the maker, endorser, and holder 
of a promissory note, made before its maturity, that the 
time of payment should be extended, is a waiver by the 
endorser of demand and notice; and in such case no de- 
mand is necessary at the expiration of the extended time. 


BAKER v. BAKER. 
Libel for divorce — Domicil — Desertion by wife. 


In a libel for divorce by the husband for desertion by 
the wife, the parties having been married in another State, 
and at the time of the desertion residing there, the subse- 
quent removal of the husband into this State, and three 
years’ residence here, are not sufficient to entitle him to a 
divorce. It must further appear that, subsequent to his 
removal, she continued to abandon him for three years, 
after being notified of his having provided a home for her 
here. 

Whether her residence in this State for three years next 
before the filing of the libel, would be sufficient in such case 
without her being so notified, guere ? 
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WoopDWARD AND UX v. SEAVEY. 


Deed of wife's land executed by husband. : 

Where a deed of the wife’s land purports to be the con- yi 
veyance of the wife alone, and contains no recital or state- Ay 
ment that the husband is a party, if it is executed by the sa 
husband and wife it is the deed of both, and passes the title ‘a 
shy 


of both. 


Buss v. PUTNEY AND AL. 






Sale of patent right. 


To enable the vendor of a machine and of the right to 
use a patented article therewith, to recover the price agreed 
to be paid, it is not incumbent on him to produce evidence 
of his right under the patent, unless it appears that the 
vendee has been interrupted in the use of the patented 
article by one whose right is prima facie violated by its use. 

The sale of a machine, and the right to use a patented 
article with it, imports a license to use the article patented ; 
and such license is not within the provisions of sect. 11 of 
the act of congress of the 4th of July, 1836, (5 Sts. at 
Large, 121,) which require the assignment of a patent, or of 
any interest therein, and the grant of the exclusive right i 
under the patent to make and use the article patented, to ; 
be in writing. | 





CHEEVER v. SCOTT. 









Trial commissioner — Non-appearance — Default — Practice. 


The non-appearance of the defendant, not an inhabitant 
of this State, before a trial commissioner, when notified to 
appear and testify before him, is not sufficient cause for the 
rendition of judgment against him by default. 

Under the act of Jan. 7, 1853, a party was not bound to 
appear at the request of the other, and testify as a witness 
before a trial commissioner, unless duly summoned and paid 
as a witness; and he could not be thus summoned unless 
within the jurisdiction of this State. 
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Sullivan. Dec. Term, 1858. 


RoBERTSON v. WILSON. 
Contingent remainder — Conveyance of same. 


Where land is devised to one for life, remainder to his 
oldest surviving son in fee, the remainder during the continu- 
ance of the particular estate is contingent, and a quit-claim 
deed, containing no covenants of warranty, made by the 
oldest son of the tenant for life, in his father’s lifetime, will 
not convey the contingent remainder, nor will the oldest 
son, if he survive his father, be estopped by the deed from 
claiming under the limitation in remainder. 

But if the oldest son of the tenant for life make a deed 
before the death of his father, purporting to convey his con- 
tingent interest under the devise, and in the deed covenant 
that he will warrant against all claims made by, from, or 
under him, he will be estopped by his covenant to claim the 
land on the death of his father, and the estoppel will then 
operate as a conveyance of the remainder. 


SARGENT v. MATTHEWSON. 
Case for harboring the plaintiff’s minor son. 


In an action on the case for harboring the plaintiff's 
minor son, if the defendant, knowing that the son had run 
away from his father, board him in his family, and permit 
him to remain and work on his farm, and do this with the 
intention of aiding or encouraging, or with the knowledge 
that it aided or encouraged the son to keep away from his 
father, he is liable to the action. 


STaTE v. REED. 


Highways — Notice and damages to land owners — Indictment for 
nuisance. 


In laying out a highway, land upon which buildings are 
erected may be taken. 

But where any interest in land is thus taken for the 
public use, the owners are entitled to notice and damages; 
and the laying out of a highway cannot be sustained, unless 
it appear that due recompense was allowed to the land- 
owners, and that they had an opportunity to be heard upon 
the question of the laying out and the damages. 
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When a highway is laid out, and no notice is given to 
some of the owners, or damages awarded them, the laying 
out is to that extent invalid. n 

Where a highway was laid out over land on which a house 
was standing, and no notice was given to the owner, or Fi 
damages awarded him — Held, that an indictment for a % 
nuisance in continuing the house i in the highway could not is 
be sustained. 










STATE v. CONNELL. 






Indictment for breach of license law — Proof of sale — Respondent " 
not witness in criminal cases. ‘th 






: An indictment for the sale of one pint of spirituous liquor 
is sustained by the proof of the sale of two glasses of such 







ih oi 
liquor. (i | 
The second section of the act of June 25, 1858, in t 
amendment of the act of June 27th, 1857, making parties 
c. witnesses, does not extend the provisions of the latter act BY 





to criminal proceedings; and upon the trial of an indict- 4 
ment, the respondent cannot be permitted to testify. 










GLIDDEN v. BLODGETT. 


Vested and contingent remainders — Trust deed — Intention. fo 





A vested remainder may be devised, assigned, modified, 
or limited over, by the person in whom it exists, by any 
instrument properly executed for that purpose, to any uses, 
and made subject to any trusts or contingencies which such 
: person may think proper to appoint or establish; and the 
law will carry out the clearly expressed intention of such 

instrument, if it may properly be done. ® if 
Where one, seized of a remainder in the residuum of real 
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and personal estate upon the decease of her mother, in if 
contemplation of marriage, executed a deed of trust, in i 
which the intended husband joined, conveying her interest pat 
to a trustee, to be holden to her own use for her life; after eg 






her death to ‘the use of her intended husband during his 
life, and then to go to her children or to her legal repre- 
sentatives; and after her marriage she had a child, and 
died; and the child, surviving its mother only afew months, 
died about a year before its father, who also died before 
the grantor’s mother ; 

Held, that by the deed of trust, the vested was converted 
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into a contingent remainder, and that upon the death of the 


husband, the estate vested in the legal representatives of 


the grantor, according to the terms of the deed of trust, 
and not in the administrator of the husband. 


GUNNISON v. TWITCHEL AND ALS. 


Construction of homestead act — Power of husband — Rights of 
mortgagees. 


The homestead act of July 4, 1851, does not carve out 
of the real property occupied as the family homestead by 
each head of a family, an estate of the value of $500, dis- 
tinct from the residue of the property, possessing from its 
inception the quality of assignability, either separately, or 
in connection with the entire property — but only creates, 
for the mutual benefit of the husband, wife, and minor chil- 
dren, an inchoate right of homestead exemption of that 
value, in every piece of real property of that or greater 
value, owned and occupied as a family homestead, incapable 
of extinguishment by the sole act of the husband and father, 
except as specially provided in the act, contingent upon the 
occurrence of circumstances which may entitle the parties 
in whom it vests, to demand its enforcement, personal to 
them, until perfected by the actual separation of the prop- 
erty to which it may be applied from the residue ‘of the 
estate, liable to be waived or released only by the joint 
deed of the husband and wife duly executed, but no more 
assignable to a third person as an available right, until 
vested in some specific property, than a married woman’s 
right of dower in lands of which her husband is or may be 
seized duging coverture, can be conveyed or assigned by her 
as an available right to a third person during the lifetime 
of her husband. 

The husband, without the co-operation of the wife, may 
mortgage, or convey the entire property in which the home- 
stead right exists, subject to that right; and the mortgagee 
or purchasor under such deed of the husband alone, will 
hold the estate, subject to the assignment of a homestead 
of the value of $500 therefrom, whenever properly demanded 
by the parties entitled thereto. 

Where in a second mortgage, the husband and wife, by 
their joint deed, have released the homestead right, such 
second mortgagee may redeem the first mortgage, and hold 
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the premises free from the homestead right; but he cannot 
compel the first mortgagee to assign and set out to him 
from the premises a homestead of the value of $500. 


Carroll. December Term, 1858. 


GreEAT Fauis and Conway RaiLroap v. Copp, ADM’R. 
Assessment on railroad shares. 


Where by the charter of a railroad, the directors were 
authorized to make such equal assessments fram time to 
time, on all the shares in the corporation as they might 
deem expedient and necessary in the execution and progress 
of the work, provided “ that no assessment shall be laid 
upon any share in said corporation of a greater amount 
than $100 in the whole, on such share; and if a greater 
amount of money shall be necessary to complete said road, 
it shall be raised by creating new shares: Held, that the 
charter limited the amount of all the assessments to $100 
on a share; and that assessments beyond that sum made 
by the directors for the payment of the debts of the corpo- 
ration, were illegal. 


WHITTON ¢. WHITTON. 


Parties in equity — Devisees of several parts of an undivided in- 
terest — Mortgagee of such devisee— Condition — Breach — 
Notice — Demand. 


If the owner of an undivided interest devise his interest 
in a part to one, and in another part to another, both devi- 
sees are properly parties to a bill for partition. 

A devise or conveyance of the grantor’s undivided inter- 
est in several parts of the common property, is valid be- 
tween the devisees or grantees, though it is void as to the 
other co-tenants. 

A mortgagee of the interest of one of such grantees or 
devisees may be properly made a party to such partition, 
because his.whole security is liable to be destroyed by an 
assignment of the mortgaged part to the other co-tenant. 

If the condition of a conveyance is to indemnify the 
mortgagee against the support of a third person, it is a 
sufficient breach that the mortgagee was compelled to pay 
for such support for a part of the time. 

No notice need be alleged of the amount the mortgagee 
has been compelled to pay, because the other party has the 
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means of knowing, if he has paid, or made provision for the 
support of such person, independently of the mortgagee. 

No demand of performance of a condition is in general 
required unless it is provided for in the condition. 


Belknap. December Term, 1858. 


FaBsyaNn v. RUSSELL. 
Taxation of costs on writ of error. 


Where a writ of error is brought to reverse a judgment 
for costs, the errors, if any, are to be ascertained by a re- 
taxation upon the records and evidence as furnished in the 
court below, and sent to this court in the transcript, and not 
by new and extraneous evidence furnished here. 

If the records and files of the court below are imperfect, 
that court may make all necessary orders to perfect them 
before sending the transcript to this court. 

If sufficient is not sent up to tax the bill understandingly, 
diminution may be alleged, and a transcript of the necessary 
papers be obtained by certiorari. 

It is not the practice in this State to receive oral testi- 
mony in taxing a bill of costs. 


LyFrorp v. BRYANT. 
Costs. 


Where a writ is quashed on motion for a defect apparent 
on its face, the defendant is entitled to costs under the 
Revised Statutes. 


Hayes v. Morrison. 
Apportionment of costs between judgment debtors. 


Costs rendered in a judgment in an action ez contractu, 
are to be apportioned among the several judgment debtors 
in proportion to the shares which, as amongst themselves, 
they are bound to contribute towards the debt. 

No contribution is to be had among several judgment 
debtors, on account of expenses incurred in defending the 
action in which such judgment is rendered, unless the parties 
between whom contribution is sought, agreed to bear the 
expenses jointly; and in case a general agreement is made 
to share future expenses which are indefinite, no action lies 
in favor of either party against the other, to recover his 
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share of the expenses, until they have accounted together, 
or until the account has been presented and its adjustment 
demanded. If the agreement extend only to a definite 
liability for a sum certain, no demand is necessary. 


Fotsom v. BLAISDELL, ADM’R. 
Action against administrators on return of nulla bona. 


Where judgment is rendered upon a nonsuit in an action 
brought by an administrator for a cause of action which is 
alleged to have accrued to his intestate, the judgment in 
the first instance is properly entered against the goods and 
estate of the intestate in the hands of his administrator. 

Upon the return of nulla bona upon the execution in such 
case, and scire facias to the administrator, execution is to be 
awarded against him of his own goods, if he fails to show 
cause why it should not be awarded. 

It is good cause why such execution should not be 
awarded, that the administrator commenced the suit in good 
faith, upon a supposed valid claim upon which he had rea- 


sonable expectation of recovering; and that at the time of 


suit brought he had administered all the estate, and settled 
his administration account, and had no balance in his hands 
to be distributed. 

It is no ground for awarding execution de bonis propriis 
in such case, that the suit was brought in the name of the 
administrator, by a third person, for his own benefit, upon a 
promissory note not negotiable, payable to the intestate 
and assigned by him, and that the administrator neglected 
to obtain security from the party in interest against the 
costs of the suit. 


PITTSFIELD v. BARNSTEAD. 


Lapse of time — Presumption — Paupers — Confession of 

judgment. 

Lapse of time raise? no presumption of the assessment of 
taxes. By the act of 1841, all settlements of paupers 
gained prior to 1796, were abolished, so far as the liability 
of towns was concerned. 

Confession of judgment for a portion of a cause of action 
which is divisible, cannot be construed as an admission in 
regard to any portion of the residue thereof, to which the 
general issue is pleaded. 
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GILMANTON v. Ham. 
Waiver — Jurisdiction — Bastardy — Misconduct of juror. 


Objections to the regularity of proceedings or to the com- 
petency of a tribunal having general jurisdiction, will be 
considered as waived unless shown to have been taken at 
the earliest practicable opportunity after the facts on 
which they rest become known to the party taking them. 

In prosecutions for bastardy, the child, whose paternity 
is sought to be established, may properly be exhibited to 
the jury, and its appearance, complexion, and features are 
proper subjects for comment by counsel in connection with 
the testimony of witnesses in the case. 

A verdict will not be set aside because it is shown that 
a juror privately took, in an ante-room, apart from his fel- 
lows, as a medicine for the relief of a disease under which 
he was manifestly laboring, a small quantity of spirituous 
liquor, during the deliberations of the jury upon a case. 


Merrimack. December Term, 1858. 


CALL v. GRAY AND AL. 
Mortgage of personal chattels. 


No formal delivery of personal chattels mortgaged is 
necessary if the mortgage is duly executed and recorded 
according to the statute. 

As between the mortgageor and mortgagee of personal 
chattels, a specific and particular description of the several 
articles mortgaged, by which to identify them from other 
like articles of the mortgageor in the same building, is not 
necessary. 

A mortgage of a fixed number of articles of a particular 
kind in a house, in which are other like articles of the mort- 
gageor, gives to the mortgagee the right of selection. 


ANDOVER v. CouNTY OF MERRIMACK. 
Settlement of paupers. 


In determining the settlement of a pauper, any settlement 
gained before Jan. 1, 1796, is merely immaterial. 

If a person is under guardianship as a lunatic, and has 
the amount of property for four years required by law for a 
settlement, but it is taxed to the guardian, and the taxes 
are paid by him, the ward will gain a settlement at the end 
of the four years. 
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Taxes will be presumed to have been paid after twenty 
years. 

A daughte~ is emancipated at the age of twenty-one 
years, though she remains a member of her father’s family, 
unless she is disabled to take care of herself, and she does 
not take her father’s after acquired settlement. 

A person entitled to a distributive share of a deceased 
person’s estate of sufficient amount, will gain a settlement 
thereby, though there has been no decree of distribution, the 
other requirements of the law being complied with. 

A married woman, whose husband has no settlement of 
his own, will not take a settlement from her mother ac- 
quired after her marriage. 

Such a woman may acquire a settlement in her own right 
by the possession of property, &c., as if she were sole. 

The right of a husband to reduce to his possession the 
choses in action of the wife, cannot be exercised by a guar- 
dian, but the property continues vested in the wife. 

It is immaterial at what time of the year the term of four 
years required by law to gain a settlement by residence 
and the possession of property begins or ends. 


JUDKINS v. UNION Mutua. Fire Ilys. Co. 
Nil debet in debt on judgment. 


Nil debet is a good plea in an action of debt upon a judg- 
ment rendered in another State. 

Upon such plea, the jurisdiction of the court by which 
the judgment is rendered, over the subject matter of the 
action, and over the person of the defendant, is alone open 
to investigation. The merits of the cause cannot be re- 
examined. 


BURNHAM AND AL. v. KEMPTON. 
Parties in equity — Construction of contract. 


In equity several owners of the mills on one side of a 
river claimed the right to connect their dam with the bank 
on the other side, under a written agreement of the owner. 
It appeared that two persons, part owners of the mills and 
parties to the agreement, were not made parties to the bill: 
Held, that they were necessary parties, either as plaintiffs. 
or defendants. 

An agreement provided for the erection of a new dam 
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immediately below an existing dam; and one of the parties 
stipulated, that “ the present milldam owners’ ’ might connect 
their dam to the west bank so long as they saw fit; the 
words were construed to mean the owners of the present mill- 
dam. 


Supreme Court of Vermont. Franklin County, January, 1859. 
PENDAR v. BaRLow. 


Promissory note — Negotiution in course of business — Evidence — 
Depositions. 


This was an action upon a promissory note, made paya- 
ble to the plaintiff or bearer, given for the price of spiritu- 
ous liquors, sold contrary to the statute, by some third 
person, to defendant. The defendant, at the time of giving 
the note, was informed that his creditor wished to negotiate 
it to the plaintiff, and it was taken in this form for that 
purpose. The plaintiff took it in the due course of business, 
for value, and without notice of the consideration upon 
which it was executed. 

Held, that the note being in the form which made it 
negotiable by delivery, it was not important to plaintiff's 
title that he was named as payee. The note was the same, 
in effect, whether plaintiff's name appeared in it or not. 
And as the plaintiff was not, in fact, the original promisee 
in the contract which constituted the note, “but took it, in 
fact, in the due course of negotiation, he is not liable to be 
defeated in an action to enforce it, upon the ground that 
the statute imposes a penalty for the sale, whereby the con- 
tract, as between the original parties, becomes illegal. 
What might be the effect of the present statute, declaring 
all such contracts void, upon this note, if executed since it 
came in force, it is not necessary now to consider. Upon 
general principles it would seem that such a provision 
might affect negotiable securities, even in the hands of bona 
fide holders. But in some of the States it has been held 
otherwise. 

Where a deposition is made part of the exceptions, and 
is lost or mislaid before trial, its contents may be supplied, 
at the trial, by secondary evidence. 

An officer taking depositions has power to adjourn the 
taking, for sufficient reason, of which he is judge. 
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PurRINGTON v. LEACH. 


“Owner or keeper of dog.” 





The statute subjecting the “owner or keeper” of a dog, iS 
who shall kill sheep, to pay all damages to the party in- 4q 
jured, does not require proof that the vicious habits of the if 
dog were known to the owner or keeper before the killing. ) 

To be liable under this statute as “ keeper,” one must be 
keeping the dog as owners of such animals keep their own. 
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He must at least be a bailee with or without pay; or he i 
must have taken the dog up as an estray or waif, and be 4 
keeping him as his own, or as such until the owner shall * 
reclaim him. The fact that the dog returns to his former y 
owner, and remains about his premises, and that he is suf- i 
fered to remain there temporarily, with the expectation Re 






that the owner would take him awa&y, or because he could 
not be driven off the premises, the former owner assuming # 
no control over him, or only to detain him till the owner | 
- could remove him, will not render the former owner liable i 
for the acts of the dog, as keeper, under the statute. To ai 
constitute one a keeper, within the statute, he must either 
owe some responsibility for the safe keeping of the dog to 
the owner, or he must be keeping the animal in his own 
right, claiming and exercising, for the time being at least, 
the rights of owner. 











WAIT v. 


Deposition — Partnership. 


JREWSTER. 





Depositions taken to be used in the trial of a cause, upon 
notice to the opposite party, and not required to be filed in 
court, may be kept back by the party taking them; and the 
other party has no cause of complaint. 

Where depositions have been once used in the trial of a 
cause, and where they have been filéd in court, in obedience 
to the requirements of a statute or rule of court, they may 
be regarded, perhaps, as under the control of the court, to 













some extent. But not so where they have neither been iv 
used nor filed in the case. It is then at the option of the v 
party taking them whether he will use them or not. i 

Where the business of a copartnership is transacted in 13 






the name of both the partners, and under such a sign, and 
one of the partners retires from all interest in the business, 
but remains as a clerk, and the business is continued in the 
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same name, but is really owned by one of the former firm, 
and this is generally known in the vicinity, both partners 
are still liable to strangers, who contract upon the credit of 
both. In such case the retiring partner can only exonerate 
himself by showing that the party claiming the credit to the 
firm, had actual knowledge of its dissolution before he con- 
tracted. To this end, it is competent to show that this 
was generally known in the vicinity, or, what is the same 
thing, to what extent it was known. But the proof must 
satisfy the jury of the plaintiff’s actual knowledge of the 
dissolution, or the former partner is liable. 


Morey v. FAIRFIELD. 
Defect in highway — Averment of due care. 

This was a motion in arrest of judgment, for the insuffi- 
ciency of the declaration. The action was for injuries to 
plaintiff through defect of a highway, which it was the duty 
of the defendant to maintain. The declaration contained no 
averment that the plaintiff, at the time the injury occurred, - 
was in the exercise of ordinary care. 

Held, that this was not necessary, it being implied in the 
averment that the deficiency of the highway caused the 
injury to plaintiff. This could not be true if it occurred, 
in any degree, from the plaintiffs own want of care. 


CLARK v. TAYLOR AND TRUSTEES. 


Execution — Statute exemption — Public house furniture. 

The trustee may defend upon the ground, that the prop- 
erty in his hands, being specific articles, is not liable to 
levy on execution, being exempt by statute. 

The statute exempting such articles of household furniture 
from attachment and levy on execution, as are “ necessary 
for upholding life,” is to be so construed as to extend to 
all such articles as have been procured in good faith for 
that purpose. This is the rule which has long prevailed 
in the State, upon that subject; and in its application, 
in practice, by the courts, it has uniformly been held to 
exempt all one’s household furniture which had been pro- 
cured for the honest purpose of constant or occasional 
use. 

But furniture procured for use in keeping a public house 
is not exempt under this statute, beyond what is necessary 
for use in keeping house with one family, in the ordinary 
way. 








Supreme Court of Vermont. 


SEWARD v. FENIS. 


Statute of frauds — Agreement to convey land. 


A contract in writing, whereby the defendant, for a speci- 
fied price, agrees to sell and convey land, either on demand 
or in a given time, if accepted by the plaintiff, without writ- 
ing, and porformed on his part, or offered to be, will form 
the basis of an action, and is not within the statute of 
frauds. But if its terms be enlarged or altered by an oral 
contract, it is then within the statute, the same as if the 
contract were wholly without writing. 


Addison County, January Term, 1859. 


AustIN v. BINGHAM. 
Practice — New trial — Judge's minutes: 


In petitions for new trials, the judge’s minutes of the evi- 
dence at the trial, as far as they go, are conclusive in this 
court. But it may be shown that other evidence was given 
at the trial, which does not appear in the judge’s minutes. 

Notice for taking testimony to be used in the hearing of 
petitions for new trials, should specify the names of the wit- 
nesses to be examined; or at all events the counsel should 
be informed of the names in season to attend the taking. 

New trials will not be granted to enable the losing party 
to discredit the witnesses of his adversary, by showing that 
they had before made contradictory statements in regard to 
the subject matter of this testimony; or to produce other 
evidence pertinent to the issue, of which the party was 
aware before the trial. 


HeMMINGWAY rv. HEMMINGWAY. 
Immaterial issue — New trial. 


Where the parties join an immaterial issue, and it is 
found by the jury, and judgment rendered thereon without 
objection, it is not error; and in such cases a new trial will 
not be granted, unless it appear that substantial injustice 
has been done. 
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700 Notices of New Publications. 


NOTICES OF NEW PUBLICATIONS. 


ReEPoRTs OF CASES argued and determined in the Court of Common 
Pleas for the City and County of New York, with notes, references, and 
an index. By E. Detarre_p Smirn, counsellor at law. Vol. IV. 
New York: John S. Voorhies. 1859. pp. 868. 


We have fad previous occasion to notice these valuable reports of the 
important Court of Common Pleas, of New York, and can only repeat 
that whether we consider the extensive jurisdiction of the cougt, the 
nature of many of the questions which it is called upon to decide, or the 
careful and exact manner in which the reports are prepared by the 
learned Editor, these volumes will be found worthy of a high place in the 
current literature of the profession. 

We are sorry to see that Mr. Smith is obliged, by the pressure of busi- 
ness more urgent, though we can hardly say more important, to retire 
from his position of reporter. 


ERRATUM. 
Supreme Court of Vermont. 


Keita v Goopwin. 


In the report of this case, ante page 627, line 15, for “forced ” read 
* induced.” 
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OBITUARY NOTICE. 





The recent death of the Honorable George Eustis, late Chief Justice of 
the Supreme Court of Louisiana, can hardly have excited more regret in 
the immediate scene of his usefulness and tame, than here in his native 
vity, at so great a distance from that scene. It was his good fortune to 









gain a new home without losing his hold upon the old one. It is there- a 
fore fit that some recognition of his character and services as a lawyer and a? 
judge, should find a place in this journal; but it is to be regretted that 4 
such a notice must be necessarily very brief and inadequate. ipa 

George Eustis was born in Boston on the 20th of October, 1796, and hg 






was the son of Jacob and Elizabeth Gray Eustis. He received his edu- 
cation at the Boston schools and at Harvard College, where he graduated 








in 1815. Although a good scholar, he neither sought nor gained very dl 
high college honors, resembling in this many other eminent lawyers, whose a 
rank in college was reversed by their rank in life. Among his class- i 7 
D, > nag’ a rs a 
mates were Professor Parsons, Dr. Palfrey, and President Sparks. With 4 






the former he formed a college friendship which continued through life. 

Soon after graduating he accompanied his uncle, Governor William 
Eustis, who was at that time appointed Minister to the Hague, as his 
private secretary, and it was while residing at the Hague in this capacity, 
that Judge Eustis began the study of the civil law, which he afterwards 
practised and administered with so much success. 

On his return from Europe in 1819 he went to New Orleans, then 
almost a foreign city, and after completing his professional studies there, 
began the practice of the law. The bar of New Orleans had at this time 
a high reputation for learning and ability. Judge Eustis’s success was, 
however, rapid and complete, and was due entirely to his learning and 
mental vigor, and not to the use of any of those arts of the advocate by 
which rapid success is often gained. Clear, direct, logical, and sensible as 
a speaker, he was soon known as a thorough lawyer. 

He held successively the offices of Attorney General, Secretary of State, 
President of the Board of Currency, and in 1839 was Pa Judge of 
the Supreme Court, but resigned that office in the following year to travel 
abroad, not, however, until he had shown a capacity for its duties which 
made his loss felt. 

In 1846 when the Supreme Court of Louisiana was reorganized under 
the new constitution of that year, Judge Eustis was appointed Chief Jus- 
tice, and continued to hold the office during the existence of that consti- 

j tution ; but when in 1853 the new constitution provided for the election 
j of judges by the people, he retired from the bench and declined to be a 
é 

























candidate for election, because he was unwilling to hold the office by the 
new tenure. He had used his influence against this change in the tenure 
of judicial office, and the event has more than justified every fear which 
he then expressed. 

The objection to this change in the mode of choosing judges does not 
seem to be so much that the people cannot be trusted to make the choice, 
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as that the selection is in fact put in the hands of irresponsible party lead- 
ers, and the office made the prize of political ambition, or a reward for 

litical service. But the larger objection is that the judge who holds 
is office at the popular will, loses his independence and firmness at every 
time of popular excitement, and is so fettered by the tenure, that he is 
least free and most weak when freedom and strength are most needed. 
The practical working of this provision for the election of judges by the 
people, has furnished a new and unfortunate illustration of the old and 
always unsafe maxim, “Communis error facit jus.” 

Judge Eustis returned to the bar, and entered at once upon a very large 
practice, furnishing a striking instance of, what is so rare, a second suc- 
cess as 4 lawyer after remaining many years upon the bench. This 
success was undoubtedly due to his great mental and physical vigor, which 
remained unimpaired by age or disease up to the time of the illness which 
resulted in his death at New Orleans on the 22d of December last. 

This outline of Judge Eustis’s career is all that we can give ; and indeed 
the life of a successful lawyer has so little variety of incident, that more is 
perhaps unnecessary. Judge Eustis was a lawyer to the exclusion of every 
other pursuit. He had no taste for politics, and never attempted to gain 
political honors. Indeed, one of his great merits as a lawyer was his indif- 
ference to applause or public opinion, and his devotion to law as a science. 
He knew little of a case, except the law of it, but that he knew thoroughly. 

It is to his career upon the Resch, however, that we must look for the 
full illustration of those qualities which give Judge Eustis a claim to a high 

lace among the jurists of this country. He united in a very rare degree. 
integrity, fearlessness, and an intuitive sense of justice, with a thorough 
and profound knowledge of the law, and an absolute independence. 
His administration of the law was therefore full of dignity and impartiality, 
and his keen intellect and abundant learning give an authority and value 
to his judicial decisions, which entitle them to the highest respect. He was 
accustomed to refer to the reports of those decisions as containing the only 
evidence which would remain of his culture and training, and many of 
the decisions are models of the clear and concise exposition of legal 
principles, and show extraordinary power of logic and statement. Ques- 
tions of a political and popular character are treated as if they involved 
no such considerations, and as if their decision would have no wider results 
than upon the case actually decided. 

But how few traces of the best part of a judge’s usefulness can be pre- 
served. The constant and silent influence of character; the trained 
sagacity which seizes upon the true principle of a case, and with ready 
learning applies and enforces it, and which enables a presiding judge to 
despatch business rapidly, and to give to the parties a certain remedy, 
promptly and without delay, — these are not recorded. It was his impa- 
tience of delay and of long and useless discussion, which led Judge Eustis, 
at times, to go perhaps too far in repressing discussion. ‘This was a fault, 
if it be one, which he shared with Chief Justice Parsons, and which could 
not but make him somewhat unpopular. But promptness, self-reliance and 
inflexibility are such infrequent judicial virtues that we can pardon their 
occasional excess. 

Although Judge Eustis was always devoted to the law, and had few 
interests outside of the profession, yet he was a gentleman of general cul- 
ture and accomplishment, and in social life he had great power. His fine 
manners, great fund of conversation and anecdote, his humor, practi- 
cal sagacity and common sense, made him a most agreeable and enter- 
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taining companion. But his chief excellence undoubtedly was, that he 
was always devoted to the study and practice of the law as one of the first 
and noblest of human sciences; and it was to this science that he gave all 
his best powers. He was a lawyer who respected his profession, and who 
had cultivated and trained his legal reason until he attained an almost 
unerring sense of justice, which is the best result of legal study. 

The writer recollects a very striking conversation about three years since, 
with Judge Eustis, which suggests the same idea of the true strength of a 
lawyer. The name of a distinguished man, then filling a high official 
station, having been mentioned, Judge Eustis was asked whether he was a 
« good lawyer.” Judge Eustis turned and with great emphasis replied, “ A 
good lawyer! No, sir, no man can be a good lawyer who has not a nice 
sense of what is true, honorable, and right. Law is a science of a proxi- 
mation ; but approximation to what? To what is just, true, and right. 
Now, in the treatment of a legal question of any difficulty, where the lines 
are not plainly drawn, where is the man who has no correct appreciation 
of these ? He is completely lost. If you could add to his ability, appli- 
cation, learning and power, this sense of justice and right, what a man he 
would be !” 

We are sorry to give so faint a picture of one of whom our recollections 
are so vivid and agreeable. But his presence and conversation cannot be 
recorded, and must be trusted where they will live, in the memory of his 
friends. He will be remembered and honored as a judge who, in the 
words of our own declaration of rights, was “ as free, impartial and inde- 
pendent, as the lot of humanity will admit.” 
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Name of Insolvent. 


West Brookfield, 


Adams, Wm. F. 
Aldrich, Samuel 


Bannister, Marietta F. (1) 


Barney, Edmund G. 
Barstow, George F. 
Blain, John 
Brightman, Francis D. 
Brown, Oliver 

Brown, Parley, jr. 


Residence. 


Oxtord, 
Williamsburg, 
Boston, 

“ 
Fall River, 
Haverhill, 
Fall River, 


Central Manufac’g Comp’y Southbridge, 


Clapp, Charles M. (2) 
Clark, Atkins A. 
Clark, Henry F. (3) 
Clement, Wm. W. 
Cooper, Levi W. 
Davyoll, George B. 
Drake, Albert 8. 
Elliot, George H. (4) 
Engley, Joseph R. 
Fellows, Samuel 
Field, Horatio 

Field, Spencer 

Frary, Charles (1) 
Gallup, Wm. H. 

Gay, John M. 

Gould, Edward 
Hlolmes, Henry J. 
Jacques, Wm. T. 
Kenney, Rufus J 
Kilgour, Hannibal C. 
Kilgour, Mary A. 
Kingman, Henry W. 
Knapp, George L. 
Leach, James F. 
Longfellow, Hannibal! 
McFarland, Wm. 
Newcomb, Irenus W. 
Parker, Edmund B. (2) 
Pervear, Thomas J. | (5) 
Pervear,Wm.C. §\” 
Pierce, Horatio L. 
Porter, John L. (6) 
Pratt, Chester D. 
Prichard, George W. 
Richardson, Jeremiah D. 
Sibley, Hiram 
Sibley, Sylvanus 
Slater, Perley R. (6) 
Smith, Edward 
Stimson, Jobn N. (4 
Strong, Daniel 


Boston, 
New Bedford. 


Woburn, 
New Bedford, 
Upton, 
Boston, 
Dedham, 
Haverhill, 
Taunton, 
Barre, 
Williamsburg, 
Charlestown. 
Stoughton, 
East Douglas. 
Warren, 
Haverhill, 
Cambridge, 
Springfield 


Taunton, 
“ 
Bridgewater, 


Springfield, 
Boston, 


South Reading. 


Chelsea, 
Stoneham, 


Taunton, 
Cambridge, 
Weymouth, 
Fitchburg, 
Medway, 
Brookfield, 
Charlton, 
Cambridge, 
Westfield, 
Boston, 
Springtield, 


Taunton Umbrella Comp’y Taunton, 


Twichell, Otis 
Webb, Joseph 
Wheeler, Joseph W. 
Whitney, W. & W. 
Wilder, Fordyce 
Williams, Edson D. 


Brookfield, 
Boston, 


West Boylston, 
Templeton, 


Sterling, 


Boston, 


Firms. 


Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS. 


Commenceme’t 


of Proceedings. Name of Judge. 

1859. Returned by 
Jan. 25, Henry Chapin. 

“ 5, “ 

o Samuel F. Lyman 

26, Isaac Ames. 

‘ 15, “ “ 

“ 26, co “a 
July 9, °58, Edmund H. Bennett. 
Jan. 28, °59, Geo. F. Choate. 
July 3, °58,Edmund H. Bennett, 
Jan. 12. 69, Henry Chapin. 

a ar’ Isaac Ames. 

, 

Sept. 30, °58, Edmund H. Bennett 
Nov. WwW “ “ “ 


Jan. 14. 


te 6, 


3. °69. William A. Richardson. 


“ E. H. Bennett. 
69, Henry Chapin. 
Isaac Ames. 
George White. 
Geo. F. Choate. 


20, 58, E. H. Bennett, 


1, 
July 16, 


Jan. 31, 
16, 


12, 

Sept. 1, 
Jan. 26, 
“e 6, 


2, °69, Henry Chapin. 


Samuel F. Lyman, 
Wm. A. Richardson. 
George White. 
Henry Chapin. 


Geo. F. Choate. 
Wm. A. Richardson 


58. John Wells. 
“ “ “ 


, 68, Edmund H. Bennett. 
7 % “ 


, 59, = 
, 58, Wm. H. Wood. 


68, John Wells. 


, 59, Isaac Ames. 


Wm. A. Richardson. 
Isaac Ames. 


William A. Richardson 


‘58, E. H. Bennett. 

69, Wm. A. Richardson. 
George White. 
Henry Chapin. 
George White. 
Henry Chapin. 

“ “ 


Wm. A. Richardson. 


"+58, John Wells. 
}, 59, Isaac Ames. 


John Wells. 
58, E. H. Bennett. 
69, Henry Chapin. 

Isaac Ames. 
Henry Chapin. 
ee ot 

a“ “oe 

Isaac Ames. 


(1) Charles Frary & Co., ‘‘ as individuals and copartners.”’ 


(2) Parker, Clapp & Co. 
(3) ** Individually and as only surviving partner of the firm of Ichabod Chase & Co."’ 


(4) George H. Elliot & Co. 


(5) Pervear & Brother. 
(6) P. R. Slater & Co. 


(7) W. & W. Whitney. Individual names not stated. 


Several cases returned by Hon. Edmund H. Bennett, were ‘‘ accidentally not reported 
by him during the year 1858.” 
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